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Rabon v. Smithkors
17-502 (La.App. 3 Cir. 01/18/18)

• Spine soft-tissue   • Quantum
• $7,142.86/month 

The Third Circuit awarded $50,000 general damages 
for seven months treatment of soft-tissue injuries 
aggravating pre-existing degenerative cervical and 
lumbar conditions. Treatment included physical 
therapy and a steroid injection. The award reduces to 
$7,142.86 per month from injury through the end of 
treatment.

We find the evidence establishes Rabon is entitled 
to an award for general damages for the injuries 
sustained in the accident, as the record establishes 
Rabon proved through medical testimony that 
it is more likely than not that the subsequent 
injuries were caused by the accident. The medical 
evidence in this case established Rabon suffered 
an aggravation to pre-existing degenerative 
conditions in his back and neck which were made 
symptomatic by the trauma sustained in the instant 
accident. He suffered soft tissue injuries which 
aggravated his pre-existing condition, which 
necessitated over six months of conservative 
treatment, including consistent physical therapy 
from September, 2016 [sic] [ed. injury occurred 
8/26/15] through March, 2016, as well as
one steroid injection in his back. It is a well-
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settled principle that a tortfeasor takes his victim 
as he finds him and when a defendant’s tortious 
conduct aggravates a preexisting condition, the 
defendant must compensate the victim for the full 
extent of the aggravation. (Citations omitted.)

Plaintiff prevailed on appeal after the trial judge 
entered defense judgment on fault for the motor 
vehicle accident. The Third Circuit rendered 
judgment with a de novo review of damages.

Bradford v. CITGO Petroleum Corp.
17-296 (La.App. 3 Cir. 01/10/18)

• Toxic tort   • Quantum

The Third Circuit affirmed the 14th JDC judgment in 
another case arising out of the 2006 slop oil release 
from CITGO Petroleum Corporation’s Calcasieu 
Refinery. Bradford was the second such case tried 
before Judge Sharon Darville Wilson. Previously, she 
tried Cormier (see link below). Defendants appealed 
damage awards to 13 plaintiffs ranging between 
$10,000 and $35,000.

The other CITGO slop oil cases:

• Arabie 1
• Arabie 2
• Cormier
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Insurance Coverage Cases

Mills v. Mills
51,509 (La.App. 2 Cir. 01/10/18)

• Insurance coverage  • UM

Second Circuit affirms UM coverage summary 
judgment in favor of State Farm. Plaintiff hurt in 
single-vehicle motorcycle accident. Motorcycle 
was owned and driven by husband at the time of the 
accident. Plaintiff was a passenger. State Farm denied 
UM coverage under motorcycle policy and two other 
policies covering couple’s SUV and pickup. Liability 
coverage was afforded under motorcycle policy.

Links to quoted State Farm policy language:

Auto Policy (UM Coverage)
Auto Policy (Exclusion - UM coverage)

Brown v. Baton Rouge Police Dept.
633,595 (19th JDC 01/03/18)

• MVA    • Police liability
• Quantum

Plaintiff was a guest passenger in a car travelling on 
Sherwood Forest Boulevard when it was broadsided 
by a Baton Rouge Police Department SUV exiting a 
business parking lot. 

Plaintiff alleged lumbar disc bulge and facet 
arthropathy at L5-S1. The judgment awarded 
damages appearing to be more consistent with spine 
sprain/strain injury, included generals of $10,000 
and specials of $4,880.82.

Claverie v. Imperial Fire & Cas. Ins. Co.
754-692 (24th JDC 01/12/18)

• MVA    • Quantum

Two plaintiffs injured in MVA. The defendant’s BAC 
registered 0.28%, but the reasons for judgment are 
silent regarding punitives, possibly because plaintiffs 
stipulated to damages not exceeding $50,000. The 
court awarded general damages of $48,000 and 
$35,000 for lumbar injuries aggravating pre-existing 
conditions with residual pain at 32 months. Including 
specials, both were awarded $50,000.

Antippas v. NOLA Hotel Group, LLC
15-1072 (Civil District Court 08/02/17)

• MVA - bicycle   • Quantum
• JNOV

Judge Irons denied plaintiff’s JNOV by judgment 
signed 1/30/2018. Pending appeal, the trial judgment 
on jury verdict awarding general damages of $35,000, 
past medicals of $15,000 and future medicals of 
$100,000 stands.

Plaintiff’s alleged injuries and treatment included 
cervical herniations, lumbar facet arthropathy, hand 
surgery and sacroiliitis.

Howard v. GEICO Cas. Co.
763-072 (24th JDC 01/24/18)

• MVA    • UM
• $1,500/month   • Quantum

Plaintiff went to trial against Allstate, her UM insurer, 
after settling the liability claim for limits of $15,000. 

Medical evidence established neck and back injuries 
treated conservatively for eleven months. The court 
did not accept the resumption of treatment after an 
eight month gaps as related to the accident.

An MRI  showed bulging L5-S1 disc. Plaintiff’s 
doctor recommended a facet arthropathy which was 
never performed. The court assessed total general 
damages of $16,500 for eleven month soft-tissue 
injury. Special damages were $7,878. Total damages 
were reduced by the liability limits for a total UM 
judgment of $9,378.
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Jeansonne v. Bonano
2017-0828 (La.App. 1 Cir. 01/23/18)

• Malicious prosecution • Defamation
• Defense judgment  • Prescription
• No cause of action
 
Dr. Richard Jeansonne, Jr. filed a lawsuit alleging the 
defendant’s medical malpractice claim constituted 
malicious prosecution and defamation. The defendant 
requested a medical review panel (“MRP”), but did 
not file suit after the MRP found no breach of the 
standard of care.

The trial court dismissed Dr. Jeansonne’s lawsuit. 
An exception of no cause of action was sustained 
on the malicious prosecution cause of action and the 
defamation claim was prescribed.

Dr. Jeansonne’s burden of  proof on the malicious 
prosecution claim required he establish “bona fide 
termination” of the civil claim in his favor. Because 
a MRP’s conclusions are not binding, its finding 
for Dr. Jeansonne was not a termination of a civil 
proceeding in his favor.

Dr. Jeansonne’s defamation claim failed because he 
filed suit more than one year after the latest possible 
date he could have first learned of the allegedly 
defamatory statements, December 3, 2013. On that 
date, the panel members dictated their opinions, 
the parties were able to ask questions regarding 
the opinions and the panel decision was read to Dr. 
Jeansonne’s counsel. 

In opposition, Dr. Jeansonne argued that his cause 
of action did not accrue until after delays for filing 
suit expired on April 16, 2014, or, alternatively, after 
defendant’s receipt by certified mail of the panel 
opinion on January 16, 2014.  The defamation claim 
was filed on January 7, 2015. 

The Third Circuit affirmed the trial court’s “rationale” 
that suit did not have to wait until after the MRP was 
terminated because it was a non-judicial and non-
binding proceeding. “Instead, prescription begins to 
run when the plaintiff has knowledge of the allegedly 
defamatory publication,” which, at the latest was 
December 3, 2013. 

Green v. Johnson
2016-1525 (La.App. 1 Cir. 01/10/18)

• Insurance coverage  • UM

First Circuit affirms summary judgment in favor 
of Allstate Insurance Company on UM owned 
vehicle exclusion.

Links to quoted Allstate policy language:

Auto Policy (Exclusion - UM coverage)
Auto Policy (Definition - Insured)
Auto Policy (Definition - Insured Auto)

Draughn v. State Farm Ins. Co.
2017-0069 (La.App. 1 Cir. 01/10/18), Unpublished

• Insurance coverage  • UM

First Circuit reverses UM coverage summary 
judgment in favor of State Farm. Minor child hurt 
in accident riding as passenger in vehicle owned 
by grandmother. Child and her mother were living 
“temporarily” with grandmother in Covington at 
time of accident. Suit filed against State Farm for 
UM coverage under Texas policy issued to child’s 
parents. Panel finds there exists a genuine issue of 
material fact regarding residence of plaintiff at time 
of accident.

Links to quoted State Farm policy language:

Auto Policy (UM Coverage)
Auto Policy (Definition - Uninsured motor vehicle)
Auto Policy (Exclusion - UM coverage)

Cruz v. Creecy
765-778 (24th JDC 01/04/18)

• MVA   • Defense judgment

The trial judge found defendant at fault, but plaintiff 
failed to prove damages. 

Defense Judgments
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Palmisano v. Colville Plumbing & Irrigation, Inc.
2017-0459 (La.App. 3 Cir. 01/18/18), Unpublished

• Slip and fall  • Duty-risk

This Third Circuit opinion denying defendant’s writ 
application seeking supervisory review of a trial court 
denial of summary judgment includes the following 
discussion of duty-risk as applied to “repairmen”:

The plaintiffs seek damages for injuries Mr. 
Palmisano received as a result of the alleged 
negligence of the two plumbing companies 
pursuant to La.Civ. Code arts. 2315 and 2316. 
“Louisiana courts have adopted a duty-risk 
analysis in determining whether liability exists 
under the facts of a particular case.” S.J. v. 
Lafayette Parish Sch. Bd., 09-2195, p. 8 (La. 
7/6/10), 41 So.3d 1119, 1125. Thus, in order to 
prove either defendant’s liability, Mr. Palmisano 
must prove five separate elements: (1) that the 
defendant had a duty to conform its conduct to 
a specific standard of care; (2) that the defendant 
failed to conform its conduct to the appropriate 
standard of care; (3) that the defendant’s 
substandard conduct was a cause-in-fact of 
the plaintiff’s injuries; (4) that the defendant’s 
substandard conduct was a legal cause of the 
plaintiff’s injuries; and (5) actual damages. 
Pinsonneault v. Merchs. & Farmers Bank & Trust 
Co., 01-2217 (La. 4/3/02), 816 So.2d 270.

“A repairer owes a duty, arising in tort, to exercise 
reasonable care and skill in the design and repair 
of the object to be repaired commensurate with 
the risk of harm flowing from the normal use of 
that product.” Williams v. La. Mach. Co., Inc., 387 
So.2d 8, 12 (La.App. 3 Cir. 1980). Furthermore, 
a repairman owes a duty to third persons for the 
defects of an instrumentality if he “undertakes to 
repair” the defect in the instrumentality and then 
“represents to the owner that he has repaired the 
defect.” Block v. Fitts, 274 So.2d 811, 811 (La.
App. 3 Cir. 1973). In Hunt v. Ford Motor Co., 
341 So.2d 614, 619 (La.App. 2 Cir. 1977), the 
second circuit, citing Block, stated the following:

MiscelaneousCordell v. Tanaka
2017-0285 (La.App. 1 Cir. 01/04/18), Unpublished

• Premises liability  • Trip and fall
• Open and obvious  • Summary judgment
• Defense judgment

The First Circuit affirmed defense summary judg-
ment. The opinion is critical of the plaintiff archi-
tect, citing Williams v. Liberty Mutual Fire Ins. Co., 
2016-0996 (La. App. 1 Cir. 3/13/17); 217 So.3d 421, 
writ denied, 2017-0624 (La. 6/5/17), 219 So.3d 338, 
another opinion criticizing the same expert’s report.

Fuller v. Bissell
51,759 (La.App. 2 Cir. 01/10/18)

• MVA   • Defense judgment
• Involuntary dismissal

Involuntary dismissal at the close of plaintiff’s case 
affirmed by the Second Circuit. Plaintiff alleged 
that his truck stalled after entering the travel lanes 
on Hearne Avenue in Shreveport. He claimed that 
the defendant had opportunity to avoid a collision, 
as other drivers had done, but, instead, negligently 
t-boned plaintiff’s vehicle. The defendant testified 
that plaintiff pulled directly into his path. The trial 
judge granted State Farm’s motion to dismiss.

Lemieux v. Am. Optical Corp.,
17-30346 (U.S. 5th Circuit 01/04/18)

• Release   • Prescription
• Asbestos   • Defense judgment

The U.S. Fifth Circuit affirmed FRCP 12(b)(6) 
dismissal of an asbestos exposure wrongful death 
suit. The decedent settled a prior suit releasing all 
asbestos related claims against the defendant in 
2011. Plaintiffs signed sworn acknowledgments of 
the release. Nearly one year after his 2015 death, 
decedent’s surviving wife and children filed the 
instant suit.

The release covered wrongful death claims. Plaintiffs 
argued that the agreement was a nullity, but the trial 
court found that Louisiana’s five year prescriptive 
period on actions for nullity of a contract had run. 
The trial court found that the date of death was 
irrelevant to the commencement of prescription. 4
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A repairman ordinarily owes a duty of 
reasonable care, inspection and repair work 
when an automobile is brought to him for 
repairs. If a repairman does not meet this 
standard and his failure to reasonably inspect 
and repair, or warn of unrepaired defects, 
causes an accident, the repairman is held liable 
for the damages occasioned by his negligence. 
Although both Block and Hunt dealt with 
auto mechanics, we find that it would apply to 
any type of repairman, including the plumber 
employed by Prejean.

Vincent v. DS Services of America, Inc.
2017-0492 (La.App. 3 Cir. 01/04/18)

• Discovery dispute  • Non-party claim file

Defendant’s insurer subpoenaed a State Farm file 
regarding plaintiff’s prior UM claim. State Farm 
produced some information and opposed the rest by 
Motion to Quash. The trial court granted State Farm’s 
motion after in camera inspection. The Third Circuit 
panel agreed that the non-disclosed portions of State 
Farm’s claim file, including insured statement, were 
irrelevant.

The opinion includes a useful discussion of non-
party claim file discovery that should be bookmarked 
along with Magistrate Bourgeois’ discussion of the 
same discovery issues applied to a defendant insurer 
in Banks v. Meier, 17-12 (USDC-MDLA 10/30/17).

Mouton v. AAA Cooper Transp.
17-666 c/w 17-667 (La.App. 3 Cir. 01/10/18)

• Appeal suspended  • Decretal language

Appeal of wrongful death and survival damage 
awards suspended because trial court judgment lacks 
decretal language. 

This issue has received increased attention in the last 
few years. Lengthy delays in several cases resulted 
from remands for entry of judgment with decretal 
language  by the trial court. See the LAw Blog posts 
covering this issue:

Another decretal delay

Decretal language - what appellate judges want you 
to know 

Milazzo v. Harvey
51,653 (La.App. 2 Cir. 01/10/18)

• Premises liability  • Landlord/tennant

The Second Circuit reversed a Monroe City Court 
defense summary judgment. Plaintiff rented a home 
that flooded during a “thousand-year” flood. The trial 
court found the landlord was not liable for damage 
to plaintiff’s property. On appeal, the court held that 
there were genuine issues of material fact regarding 
the  force majeure defense based on evidence that the 
home flooded after only four inches of rain.
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