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Court reconvened at 9:05 a.m. 

This day the matter of jury trial continued from previous day. The plaintiff was 
present and represented by Attorney Bertha Taylor and Attorney Neale Degravelles. 
The defendant was present and represented by Attorney Jocelyn Guidry and Attorney 
Craig -Robicheaux. Outside the presence of the jury, Co.u.r_-t placed a disclosure on 
the record. At 9: 07 a .m., the jurors were brought back into the courtroom. The 
parties waived polling of the jury. Ms. Taylor called Dr. Brian Murphy as witness. 
The party was sworn and questioned touching his qualifications an expert in Neurology 
and Nerve testing. After questioning, Court accepted Dr. Murphy as an expert in 
neurology and nerve testing. Testimony was adduced. Mr. Robicheaux on cross. Ms. 
Taylor called Attorney Ben Treauting. Party was sworn to read deposition of Dr. 
Almed. Parties accepted Dr. Almed as an expert in orthopedics. After reading of 
deposition court to a brief recess and released the jurors with special instructions 
not ·to discuss or form an opinion about this case. Court also ordered the jury not 
research this case in the internet. Court reconvened at 10:34 a.m. The plaintiff 
was present and represented by Attorney Bertha Taylor and Attorney Neale Degravelles. 
The defendant was present and represented by Attorney Jocelyn Guidry and Attorney 
Craig Robicheaux. Parties waived polling of the jury. Ms. Taylor called Dr. Leslie 
Sisko Wise via video deposition. Ms Talylor offered and found as P67 P78 
(inglobo5pgs):P67:Hospital Records, P68:Hospital Records, P69: Medical Records, P70: 

Medical records, P71: Medical Records, P72: Medical Record, P73:Medical Record, 
P74:Medical Records, P75: medical records, P76: Medical Records, P76(2pgs): Medical 
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Reords, P77: Medical Records, P78: Medical Record Inpatient record and P79-P82 
(inglobo6 page): medical records P79 (2pgs), PBO (3pgs) :Medical Record, PBl :Medical 

Records, P82:Medical Records. Court recessed for lunch at 12:00 p.m. with special 
instructions not to discuss or form any opinions about this case or to research the 
internet for any information about this case. Court reconvened at 1:00 p.m. 

The plaintiff was present and represented by Attorney Bertha Taylor and Attorney 
Neale Degravelles. The defendant was present and represented by Attorney Jocelyn 

? Guidry and Attorney Craig Robicheaux. Jurors were brought into the courtroom at 1:10 
p.m. Parties waived polling. Ms. Taylor called Ms. Marina as witness. The party was
sworn and testimony was adduced. Crossed by M"s:Guidry. No redirect. Ms. Taylor
called Mr. John Roberts, Sr. as witness. Party was sworn and testimony 1iras adduced.
Crossed by Ms. Guidry. No redirect. Ms. Taylor called Mr. ,.;Is2h!2 Roberts, Jr. as
witness. The party was sworn and testimony was adduced. Mr. Robicheaux on cross.
No redirect. Plaintiff rest. Court took a brief recess and retire the jury at 3:26
p.m. with special instructions not to discuss or form any opinions about his case
or research the internet about this case. Outside the presence of the jury, Motions
for directive verdict was taken up and heard. Court made her ruling which was
dictated to the court reporter. Court recessed at 3:35 pm. Court reconvened at 3:50
p.m. The plaintiff was present and represented by Attorney Bertha Taylor and Attorney
Neale Degravelles. The defendant was present and represented by Attorney Jocelyn
Guidry and Attorney Craig Robicheaux. At 3:53 p.m. Jurors were brought back into
_the courtroom. Parties waives polling of the jury. Mr Robicheaux called as witness
�ic George. the party was sworn and questioned as to his qualification as an
expert in Orthopedics, Plastic Surgery and UpperExtremities. Tesitimony was
adduced . .  Ms. Taylor on cross. Mr Robicheaux on redirect. Defense rest. No rebuttal
witnesses. Court retired jurors at 5:11 p.m. with special instructions not to discuss
this case or for an� opinions or research this case and parties on the internet.
At 5:14 p.m. outside the presence of the jury, Court gave special instructions to

the parties and Court recessed until the next day.

Court then adjourned according to law. 

Approved: 

Judge: 
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Court reconvened at 9:04 am 

The Plaintiff was presented and represented by Attorney Bertha Taylor and Neale 

Degravelles. The defendant was present and represented by Joycelyn Guidry and Craig 

Robicheaux. This day this matter came up on continuation of jury trial from the 
previous day. Outside the presence of the jury, Mr. Degavelles offered and filed 

as Pl:Certified copies of North oaks medical records and bills, P2: Certified copies 

of medical records from Ba ton Rouge Orthopedic Records, P3: Certified copies of 

records and bills from Baton Rouge Clinic, P4:Certified copies of medical records 
from Peak Physical Therapy, PS: Certified medical records from North oaks Medical 
Physicians Group/North oaks Health System, P6: certified· medical bills from Baton 
rou�linic, P7: Certified medical records from North Oaks Medical Center/Rehab, 
PB: Updated Certified medical records from North oaks Medical Center,P9: Photo of 
John Roberts and friends, PlO: Photo of John Roberts in, therapy, F18:North oaks 

policy on insert and management of IV Access, P19:north Oaks Polices of complication 
of IV Therapy, P29:Compilation of John Roberts, Jr medical expenses, P30:Picture of 
John Roberts, Jr. in his Southeastern University football uniform and P45:Medical 
review panel opinion and oath. Mr. Robicheaux offered and filed as Dl: certificates 

of enrollment, , D2: Insurance policy,D3: medical review panel opinion and written 

reasons, D4:Chart of North Oaks Medical Center, D5 Chart of Lake Surgery Center, 

DlOl-A:Oath of Leslie Elaine, DlOl:Findings of Medical Review Panel, D102:Peripheral 
IV, D103:Intake for Ancef and morph_ine PCA, D104: Blood draw 08/29/13, D105: 
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Peripheral IV from Dr. Penton/Kim Manina progress notes, Dl06: assessment/plan from 
Dr. Penton/Manina progress notes, Dl07: Acute Physical Therapy initial Evaluation 
Summary, Dl08:PT assessment of 08/29/13, Dl09: Neuro check of 08/29/13, 
DllO:Peripheral IV assessment, Dlll:Peripheral IV placement right wrist, Dll2, 
Patient education: discharge instruction, Dll3:Progress Note Marina Stafford 
08/30/13, Dll4: enlarge photo of left hand/arm, Dll5:0P OT General Eval 09/19/13, 
Dll6: Page 4 of protocol, Dll7: Progress note from sp·ears request therapy, Dll8:Neuro 
check 08/29/13, Dll9:Pain assessment 08/29/13, Dl20:caregiver communication, Dl21:PT 
flowsheet 08/29/13, Dl22:Call Documentation 09/10/13, Dl23:Progress note of Dr. 
Penton 09/ll/13,Dl24: Progress note of Dr. Penton 09/ll/13,Dl25: Progress Note of 
Dr. Penton 10/02/13, Dl26:EMG/NCV of Dr. Murphy 02/18/14, Dl27:Progress Note of Dr. 
Penton 12/30/13, Dl28:EMG/NCV of Dr. Murphy 02/18/141 Dl29:Progress Note of Dr. 
Ahmad 10/01/13, Dl31:0p note of Dr. Penton 09/03/13, Dl32 Surgery Report Events, 
Dl32:Surgery Report Events, Dl33:0rder insert peripheral IV by Kim Manina, Dl34: 
ROM strength exam, Dl35:Progress notes of Spears 08/29/13, Dl36: call Documentation 
of Dr. Penton 06/18/13, Dl37: Problem List, Dl38:Surgery Report, Dl39: Protocols/ 
Insertion and management of IV Access, intravenous therapy Standards of practice, 
Dl40:nursing Orders-Perform neurological checks, Dl41:nursing orders vital signs, 
Dl 42 :Medications Clinical orders, LR infusion, Dl 43: IV Other orders, Dl44: Pain 
scores/ Pain assessment, Dl45:Acute PT general treat of spears, Dl46:Acute·PT general 
treat of spears 08/29/13, Dl47:Shif review 08/29/13, Dl48: Pain assessment 08/29/13, 
Dl49: Discharge Orders, Dl50:Nursing discharge Summary, Dl51: Progress Notes Baton 
Rouge Orthopedic Clinic. At 9: 11 a .m. jurors were brought into the courtroom. 
Parties waived polling of the jury. Ms. Taylor called Dr. Penton as witness. Party 
was sworn and questioned as to his qualifications as an expert in Orthopedic 
Medicine, Sports Medicine, and Orthopedic Surgeon. After testimony, Court accepts 
Dr. Penton as an expert in Orthopedic Medicine, Sports Medicine, and Orthopedic 
Surgeon. Testimony was adduced. Mr. Robicheaux on cross. Ms. Taylor on re direct. 
Court took a brief recess at 10:58 a.m. and released the jurors. 

Court reconvened at 11:13 

The Plaintiff was presented and represented by Attorney Bertha Taylor and Neale 
Degravelles. The defendant was present and represented by Joycelyn Guidry and Craig 
Robicheaux. Outside the presence of the jury, Mr. Robicheaux offered and filed into 
the record as Dl52: pg. 19 of Dr. Penton's Deposition. Jurors were brought back into 
the courtroom. Parties waived polling of the jury. Ms. Taylor called Dr. Warner to 
be sworn for testimony. After stipulations to her qualification, court accepted 
Dr. Warner as expert in Orthopedic Medicine and Orthopedic Surgeon: Testimony was 
adduced. Mr. Robicheaux on cross. Ms. Taylor on redirect. Court took break for 
lunch at 12: 00. Court retired jury with special instructions not to form any opinions 
or research the internet about the case. 

Court reconvened at 1:15 p.m. 

The Plaintiff was presented and represented by Attorney Bertha Taylor and Neale 
Degravelles. The defendant was present and represented by Joycelyn Guidry and Craig 
Robicheaux. The Jurors were brought into the courtroom. The parties waived polling 
of the jury. Ms. Taylor called a witness: Page Cortez. Party was sworn and testimony 
was adduced. Ms. Guidry on cross. Ms. Taylor on redirect. Ms. Taylor called as 
witness: Kaylen Henderson. Party was sworn and testimony was adduced. Mr. Guidry on 
cross and Ms. Taylor on redirect. Ms. Taylor called as witness: Eva Stafford. Party 
was sworn and testimony was adduced. Ms. Guidry on cross. Ms. Taylor on redirect. 
Court retired Jurors for a short break with special instruction as to not form any 
opinions about the case or research the case on the internet. Outside the presence 
of the jury, objections were placed on the record. Court recessed at 3:20 P·fl!· 

Court reconvened at 3:36 p.m. The Plaintiff was presented and represented by Attorney 
Bertha Taylor and Neale Degravelles. The defendant was present and represented by 
Joycelyn Guidry and Craig Robicheaux. Outside the presence of the jurors, Ms. 
Taylor offered and filed into the record as P55 66: Impeachment Exhibits P55: pg 35 
of transcript, P56: pg36 of transcript, P57:Pg 36 of transcript, P58: pg 43 of 
transcript, P59:pg 89, P60: pg90, P61: pg 45 of trnacript, P62:pg 58 of the 
transcript, p63: pg 66 of the transcript P64: pg86, P65:pg89 of the transcript, P66: 
pg 90 of the transcript. At 3:52 p.m. Jurors were brought back into the courtroom. 
Parties waived polling of the jury. Ms. Taylor called as witness Dr. St Roman. The 
party was sworn and questioned as an expert witness. After questioning, court 
accepted Dr. St. Roman as an Expert in the field of Nursing. Testimony was adduced. 
Court retired jury at 4:18 p.m. for a brief recess with special instructions not to 
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form any opinions and research the internet about this case. Outside the presence 
of the jury, objections were placed on the record and arguments from counsels. At 
4:23 p.m. The Plaintiff was presented and represented by Attorney Bertha Taylor and 
Neale Degravelles. The defendant was present and represented by Joycelyn Guidry and 
Craig Robicheaux. Jurors were brought back into the courtroom. Parties waived 

� polling of the jury. Court instructed the jury as to a special request which was 
dictated to the court reporter. Testimony of Dr. St Roman continued. Crossed Mr. 
Robicheaux. Ms. Taylor on redirect. Court took brief recess at 5:20 p.m. jurors 
were released with special instructions not to discuss the case and not to form any 
opinions about the case and not to search the internet about this case. Outside the 
presence of the jury, objections were placed on the record. 

At 5:28, Court reconvened. The Plaintiff was presented and represented by Attorney 
Bertha Taylor and Neale Degravelles. The defendant was present and represented by 
Joycelyn Guidry and Craig Robicheaux Jurors were brought back into the courtroom. 
Parties waived polling of the jury. Ms. Taylor called as witness Dr. Claude Williams 
via video deposition. After video, remarks were make from counsel and the court 
retired the jury at 7:00 p.m.with special instructions not to discuss or form any 
opinions about this case and not to search the internet for information regarding 
this case. Court recess until 09/19/19 

Court then adjourned according to law. 

Approved: 

Judge: 
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Deputy Clerk of Court: 
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3. 

On August 28, 2013, John Roberts, Jr. underwent a right knee anterior cruciate ligament 

repair by Dr. Judson Penton at North Oaks and he remained a patient at the hospital from August 

28, 2013 through August 30, 2013. 

4. 

During that hospitalization, nurses or other staff of North Oaks placed an IV needle into 

John Roberts, Jr. 's left arm and the IV was negligently placed and /or negligently monitored such 

that there was infiltration into the left arm and hand of John Roberts, Jr. 

5. 

Despite swelling in the left arm in addition to complaints by John Roberts Jr. of hand 

numbness and pain at the IV site, the IV was not removed from John Roberts, Jr.'s left arm until 

permanent damage had occurred. 

6. 

Plaintiffs plead Res Ipsa Lo qui tor, Lack Of Informed Consent, Loss of a Chance For A 

Better Outcome. 

7. 

Plaintiffs show the defendants, through its employees, breached the standard of 

reasonable medical care and were negligent in the following nonexclusive ways: 

A. Negligently placing the IV needle into the left arm of John Roberts, Jr. so as to
cause and allow infiltration and leakage of fluids into his hand, arm and
compartment of said arm;

B. Negligently failing to discover the improperly placed IV needle;

C. Negligently failing to heed the complaints of John Roberts, Jr. and his parents;

D. Negligently failing to correctly diagnose his condition until permanent damage
had already been done;

E. Negligently failing to take corrective action or to recommend corrective action
which would have avoided permanent damage to John Roberts, Jr.;

F. Other acts of negligence, fault and substandard care which may be shown through
discovery or at trial;

G. For reasons set forth in plaintiffs' Position Paper to the Medical Review Panel;

H. Failure to assess and address an invasive line (IV site) appropriately and
discontinue an infiltrated IV in a timely manner;

I. Failing to adhere to the accepted standard of care and judgment required
of a healthcare provider;
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J. Failure to exercise the appropriate level of skill, care and judgment in the
performance of duties as a healthcare provider; and

K. Generally, the failure of these defendants to act with the required degree of care
commensurate with the existing circumstances.

8. 

Plaintiffs show that as a direct and proximate result of the negligence and fault of the 

defendants herein, plaintiff, John Roberts, Jr. has suffered the following non-exclusive list of 

damages (all past, present and future) for which he is entitled to be compensated by defendants, 

in solido, in an amount which is just and reasonable: 

A) Medical and related expenses;

B) Physical injury;

C) Physical pain and suffering;

D) Mental injury, anguish and distress;

E) Loss of enjoyment oflife;

F) Loss of earnings/Loss of earning capacity; and

G) Other items of damage which may be shown through discovery or at trial.

9. 

Petitioners aver, upon information and belief, that all times pertinent hereto, the 

healthcare workers and the nurses caring for John Roberts, Jr were employees of North Oaks 

and/or North Oaks Orthopaedic Specialty Center and their negligent acts are imputed to the 

defendant, North Oaks and/or North Oaks Orthopaedic Specialty Center. 

10. 

The defendants, North Oaks and/or North Oaks Orthopaedic Specialty Center 

failed to properly, manage, control, train and supervise the nurses and their employees that were 

negligent in the care of John Roberts, Jr. 

11. 

Petitioners aver, upon information and belief, that the employees of North Oaks 

Orthopaedic Specialty Center are employees of North Oaks and North Oaks was a member of the 

Louisiana Hospital Association Trust Fund at all times pertinent herein, and as such, was self

insured for the damages and losses incurred by John Roberts, Jr., arising from the medical care 

and treatment provided by North Oaks and North Oaks Orthopaedic Specialty Center as 

described herein. 
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12. 

Plaintiffs show that, as a result of the aforementioned negligence, fault and substandard 

care, plaintiffs, John Anthony Roberts, Sr. and Lisa Moss Roberts, suffered loss of consortium 

and society damages as well as mental anguish and distress for which they are entitled to be 

compensated by defendants, in solido, in an amount which is just and reasonable. 

13. 

The plaintiffs show that the 197 5 Louisiana Medical Malpractice Act La. R. S. 40: 1231.1, 

et seq. violate applicable provisions of the United States Constitution and/or the Louisiana 

Constitution of 1974 in that such legislation deny the plaintiffs due process, equal protection 

under the law, and access to the courts, and to the extent that such legislation purports to deprive 

plaintiffs of the right to seek immediate judicial relief for their claim and to the extent that such 

legislation purports to limit the liability of the defendants herein to plaintiffs' claim for damages 

and also to the extent that such legislation purports to deny plaintiffs other procedural rights and 

remedies and evidentiary rules which are otherwise applicable to civil litigation of this nature, 

which unconstitutionality the plaintiffs specifically invoke herein. 

14. 

The petitioners demand damages as applicable under Louisiana Law, including but not 

limited to: all general and special damages, including but not limited to: Res Ipsa Loquitor, Lack 

of Informed Consent, emotional pain and suffering; physical pain and suffering, medical and 

economical expenses, loss income from work, loss of a chance of a better outcome, and any and 

all other damages discovered through discovery and to be proven at trial. 

WHEREFORE, plaintiffs, John Anthony Roberts, Sr., Lisa Moss Roberts and John 

Roberts, Jr., prays that after due proceedings are had that there be judgment in her favor and 

against defendants, Hospital Service District No. 1 of Tangipahoa Parish d/b/a North Oaks 

Health System and/or North Oaks Medical Center, LLC and Hospital Service District No. 

1 of Tangipahoa Parish d/b/a North Oaks Orthopaedic Specialty Center, in solido, in an 

amount which is just and reasonable with legal interest thereon from the date of the filing of the 

Petition to Establish the Medical Review Panel on August 5, 2014 until paid, and for all costs of 

these proceedings. Plaintiffs also pray for all other relief which may be just and equitable in the 

premises. 

Case Number: 2016-0000432 Transaction Date: 2/16/2016 Seq: 358 Page Sequence: 4 







I 

;
--' 

rather than rely on her account. Other irregularities existed in presenting the case to the jry 

For the reasons appearing herein this court should grant a judgment notwithstanding the 

verdict, or in the alternative a new trial. 

ARGUMENT 

Before discussing in detail the evidence, NOMC would like to ask the court to consider the 

following quote: "[N]o matter how credible on the surface, no testimony should be taken at 

face value without a scintilla of corroborating evidence." 1 This quote is from Ben Shapiro, and 

it sums up the point NOMC wants to make in this case. The Mr. Roberts admitted the NOMC chart 

as prima facie evidence of the facts contained therein, and NOMC certainly did not question the 

veracity of its own electronic medical record. Those facts are then deemed proven, yet, the jury's 

conclusion ignores the chart, arguably in favor of contradictory ( other descriptions might include 

vague, self-serving, irrelevant) testimony to reach a conclusion that is in fact scientifically 

impossible. 

2. Legal Precepts.

A. JNOV Standard.

A Motion for Judgment Notwithstanding the Verdict ("JNOV") is provided for in La.

C. C.P. art. 1811. While the trial judge has great discretion to determine whether the verdict is

contrary to the law or the evidence on a motion for new trial, the trial judge has no discretion on 

a motion for JNOV, and considers only whether there is sufficient evidence to raise a jury issue, 

which is a question of law. Martin v. Heritage Manor South Nursing Home, 2000 1023 (La. 

4/3/01); 784 So.2d 627. In balancing the great deference given to the jury in its fact finding role 

and the great discretion given to the trial court in deciding whether to grant a new trial on the 

ground that the jury's verdict is contrary to the law and evidence, the scales are clearly tilted in 

favor of the survival of the jury's verdict, but the trial court is left with a breadth of discretion 

which varies with the facts and events of each case. In making its determination on a JNOV, the 

1 Louisiana contract law recognizes this principle in la. C. C. art. I 846. Article 1846 required that if the obligation 
involves a value over $500.00, the obligation "must be proved by at least one witness and other corroborating 
circumstances." 
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trial court does not have the discretion to weigh the evidence, evaluate the credibility of 

witnesses, or to substitute its judgment for that of the jury. Hogue v. Sussmane-Stubbs, 34,340 

(La.App. 2 Cir. 2/28/01); 780 So.2d 1203, writ granted 2001-0899 (La. 6/1/01); 793 So.2d 171, 

recall_ed 2001-0899 (La. 11/28/01), 800 So.2d 846. All reasonable inferences on factual 

questions should be resolved in favor of the non-moving party. Fox v. Layton, 42,491 (La. App. 

2 Cir. 10/17/07); 968 So.2d 302. Ultimately, a motion for JNOV raises the question of whether 

the jury verdict was supported by any legitimate or substantial evidence. 

Notwithstanding the above, if there is an inconsistency in the verdict, the trial court is 

granted authority to correct the error. A trial court may properly grant a motion for JNOV when 

a jury has committed this legal error. Verret v. Carline, 634 So.2d at 39; Sumrall v. Sumrall, 612 

So.2d at 1015. 

B. New Trial Standard.

A motion for a new trial may be granted on peremptory or discretionary grounds.2 A new 

trial shall be granted in the following cases: 

(1) When the verdict or judgment appears clearly contrary to the law and the
evidence.
(2) When the party has discovered, since the trial, evidence important to the
cause, which he could not, with due diligence, have obtained before or during the
trial.
(3) When the jury was bribed or has behaved improperly so that impartial justice
has not been done. 3

A new trial may also be granted ifthere is good ground therefor, except as provided by law.4

Under La. C.C.P. art. 181 l(C)(l), if the district court grants a JNOV, it must also rule on 

whether a new trial should be granted in the event the appellate court vacates or reverses the 

JNOV. The district court must also specify the grounds for the grant or denial of the motion for 

a new trial. 5 If the motion for a new trial has been conditionally granted and the JNOV is 

2 La. C.C.P. arts. 1972, 1973. 
3 La. C.C.P. art. 1972. 
4 La. C.C.P. art. 1973. 
5 La. C. C.P. art. 1811 (C)(1); Wood, at p. 14; 1116. 
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reversed on appeal, the appellate court must consider whether the conditional granting of the 

motion for a new trial was appropriate. 6

In Lamb v. Lamb, the Louisiana Supreme Court clarified the standard for granting a new trial 

under La. C.C.P. art. 1973: 

A proper application of this article necessitates an examination of the facts and 
circumstances of the individual case. When the trial judge is convinced by his 
examination of the facts that the judgment would result in a miscarriage of justice, 
a new trial should be ordered. We have recognized that the court has much 
discretion regarding this determination. However, this court will not hesitate to 
set aside the ruling of the trial judge in a case of manifest abuse.7

The Supreme Court has also instructed that: 

The discretionary power to grant a new trial must be exercised with considerable 
caution, for a successful litigant is entitled to the benefits of a favorable jury 
verdict. Fact-finding is in the province of the jury, and the trial court must not 
overstep its duty in overseeing the administration of justice and unnecessarily 
usurp the jury's responsibility. A motion for new trial solely on the basis of being 
contrary to the evidence is directed squarely at the accuracy of the jury's factual 
determinations and must be viewed in that light. Thus, the jury's verdict should 
not be set aside if it is supportable by any fair interpretation of the evidence. 8

3. Burden of proof.

In a medical malpractice action, the plaintiff has the burden of proving all of the 

following: 

1) The degree of knowledge or skill possessed or the degree of care ordinarily
exercised by physicians ... within the involved medical specialty;

2) That the defendant either lacks this degree of knowledge or skill or failed to use
reasonable care and diligence, along with his best judgment in the application of
that skill; and

3) That as a proximate result of this lack of knowledge or skill or the failure to
exercise this degree of care, the plaintiff suffered injuries that would not
otherwise have been incurred.

La. R.S. 9:2794. A medical malpractice claimant must establish, by a preponderance of the 

evidence: (1) the defendant's standard of care, (2) the defendant's breach of that standard of care, 

and (3) a causal connection between the breach and the claimant's injuries. La. R.S. 9:2794(A); 

6 Wood, at p. 14; 1116. 
7 430 So.2d 51, 53 (La. 1983) (citations omitted).

7 
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Pfiffner v. Correa, 94-0924, 94 0963, 94 0992 (La. 10/17/94), 643 So.2d 1228; Bamburg v. St. 

Francis Med Center, 45,024 (La. App. 2 Cir.1/27/10), 30 So.3d 1071, writ denied 10 0458 (La. 

4/30/10), 34 So.3d 294. In order to prove the degree of care ordinary exercised by nurses, expert 

testimony is required. It is well settled under Louisiana law that in any medical malpractice case, 

the absence of expert medical testimony that the healthcare provider breached the proper 

standard of care precludes the imposition of liability. Moore v. Health Care Elmwood, Inc., 582 

So.2d 871 (La. App. 5th Cir. 1991); Peters v. ABC Insurance Co., 552 So.2d 430 (La. App. 4th

Cir. 1989); Frasier v. Department of Health and Human Resources, 500 So.2d 858 (La. App. 1st

Cir. 1986). 

Nurses who perform medical services are subject to the same standards of care and 

liability as are physicians. Id. The nurse's duty is to exercise the degree of skill ordinarily 

employed, under similar circumstances, by members of the nursing or health care profession in 

good standing in the same community or locality, along with his or her best judgment, in the 

application of his or her skill to the case. Little v. Pou, 42,872 (La. App. 2 Cir. 1/30/08), 975 

So.2d 666, writ denied 08-0806 (La. 6/6/08), 983 So.2d 920. The responsibility for diagnosis, 

including a decision to further investigate through lab work and other tests, is unmistakably that 

of the treating physician. It is the duty of the nurses to communicate details of the patient's 

condition to the. doctors, which is primarily done through entries and documentation in the 

patient's chart. Hinson v. The Glen Oak Retirement System, 37,550 (La. App. 2 Cir. 8/20/03), 

853 So.2d 726. The duty of the nursing staff is to follow doctors' orders, to monitor the patient's 

condition, and to keep the doctor informed. Jones v. Shepard, 1999-1916 (La. App. 3 Cir. 

5/3/00), 760 So.2d 554; In re Triss, 2001-1921 (La. App. 4 Cir. 6/5/02), 820 So.2d 1204. The 

nurse's duty regarding IV management is to discover infiltration and correct it. Gladney v. 

Sneed, 32,107 (La. App. 2 Cir. 8/18/99), 742 So.2d 642. Other cases from around the country 

articulate a similar standard. More will be discussed on this point later in the memorandum. 

8 Guillory v. Lee, 2009-0075, p. 38 (La. 6/26/09); 16 So.3d 1104, 1131 (citing Davis v. Wal-Mart Stores, 
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4. The Court's Directed Verdicts.

During the trial, the court granted a directed verdict relative to Nurse McGregor finding 

that the evidence and opinions of experts proved her failure to document the site of the IV pre

operative did not impact Mr. Roberts care - yet the plaintiffs argued that point in closing. The 

court also granted a directed verdict relative to Nurse Practitioner Stafford finding the evidence 

an opinions of experts failed to prove that her assessment at discharge was in breach of the 

standard of care (i.e., that she improperly discharged the patient). The court failed to instruct the 

jury that claims related to these nurses were no longer relevant, and from the verdict itself, it is 

unknown what nurse or nurses the jury believed breached the standard of care particularly 

since Mr. Roberts claimed fault for failing to document the initial IV insertion site, and fault for 

discharging him without addressing the IV infiltration injury. 

The court also granted a directed verdict on Mr. Roberts' contention that Res Ipsa 

Loquitor applied to the case.9 Even with the directed verdict, it appears the jury's verdict 

impermissibly used a form of Res Ipsa to essentially bypass the causation element of the case, 

because it seems quite obvious the jury merely thought that because Mr. Roberts did not have a 

median nerve injury prior to his hospital admission and had one after, it occurred in the hospital 

and NOMC was required to pay for it. As the court undoubtedly knows, the mere fact that a 

patient has suffered some injury during the course of treatment or that a treatment complication 

has occurred does not give rise to any presumption that there has been any fault or negligence on 

the part of the health care providers. La. R.S. 9:2794; Phelps v. Donaldson, 243 La. 1118, 150 

So.2d 35 (1963); Deshotel v. Aetna Casualty & Surety Company, 269 So.2d 850 (La. App. 3rd 

Cir. 1972), writ refused 272 So.2d 374 (1973); LeJeune v. United States Casualty Company, 227 

F. Supp. 191 (W.D. La. 1964). In this case, it was not disputed that infiltration is a complication

of every IV, and can occur even in the absence of fault. It would seem that this undisputed fact 

was lost on the jury. 

inc., 00-0445, p. 10 (La. 11/28/00), 774 So.2d 84, 93). 
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ARGUMENT 

Sometimes juries just get things wrong. In this case the jury must have been swayed by 

something other than the evidence so as to find there was a breach in the standard of care by the 

nurses at NOMC. Because of the directed verdicts, NOMC suggests the only possible negligent 

actor was Nurse Cortez. 10 The conclusion that the verdict is unsupported becomes inescapable 

when the court focuses on Nurse Co11ez's actions on 8/29 during her shift. 

These cases are "paper intensive," and the chart is the critical linchpin in the evidence. 

As will be discussed later, the chart is prima facie proof of the facts contained therein and full 

proof of facts that were not contested. It is obvious that the jury committed legal error by 

ignoring statutorily reliable evidence entirely, and apparently relied upon conflicting testimony 

that itself was so vague and internally inconsistent that it would be insufficient as a matter of law 

to suppo11 a verdict. What is more troubling is NOMC told the jury that the chart is important 

evidence, yet the jury not once asked to review the written evidence as a part of the deliberations. 

Had the jury taken the time to review the chart, no reasonable juror could find fault on the part of 

Nurse Cortez, and no reasonable juror could reach a conclusion that IV infiltration caused the 

specific type median nerve injury Mr. Roberts alleged to have suffered. Finally, the jury abused 

its discretion in awarding clearly excessive damages. 

If this were not enough, what happened with Dr. Penton contacting NP Manina is 

something I have never seen in a case. Here, Dr. Penton contacted NP Manina and attempted to 

get her to alter her recollection of events to conform to his. These actions upset NP Manina as 

was reported to the comi, and may have affected her credibility on the stand. Most troubling was 

Dr. Penton telling her "don't you dare tell anybody that I called you." 

stated: 

A. JNOV is warranted in this case.

The court is invited to recall the jury instructions provided in this case. The court

9 Other directed verdicts were granted, but they are not particularly relevant to the instant motions. 
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The standard of care, skill, and judgment applicable to a physician are not 
matters ordinarUy within the common knowledge or experience of jurors or 
laypersons. These standards are within the lpecial knowledge of experts in the 

same field of medicine and C{l/1 ordinarily be est"blished only by their 
testimony. The opinions .f,"0111 medical experts are necesswy to determine both 
the applicable standard of care and whether that standard of care was breached, 
and it is for you the jwy to evaluate COJ?flicting medical opinions in relation to all 
of the facts and circumstances of the case. Only a physici"n or other qualified 

medical expert is capable of judging what risks exist {Ind the likelihood of their 
occurrence. 

A medical malpractice plaintit1,s burden is two-fold: (1) to establish by a preponderance 

of the evidence that the treatment fell below the ordinary standard of care expected in that 

medical specialty; and (2) to establish a causal relationship between the alleged negligent acts 

and the injury. La. R.S. 9:2794; 1Hartin v. East Jefferson General Ho.sp., 582 So.2d 1272 

(La.1991). 

Of course, the jury was free to evaluate and accept medical testimony and disregard other 

medical testimony, but the jury was not free to ignore the law and fail to consider evidence that 

the law considers prima fc1cie11 proof. The verdict in this case is diametrically opposed to 

unrebutted evidence. 12 The medical records were introduced by Mr. Roberts dming his case and 

unchallenged. NOMC introduced another copy as a part of its case, due to numbering 

differences. Linder the Hospital Records Act, La. R.S. 13:3714, the content of those records is 

prima facie proof of those matters contained therein. Notably, the chart is prima facie proof of 

the following: 

• The fact that Mr. Roberts' procedure was complex, and that he was placed
in the crucifix position for over 8 hours.

• The fact that the physician ordered the IV to be checked according to unit
policy stated to be every 2 hours.

• The fact that no complaints of pain were documented in and around times
the plaintiffs claimed they reported complaints of pain to nurses at NOMC.

10 Even though a directed verdict was not granted as to NP Kim Manina, she had a single encounter with Mr. 
Roberts at 1000. NOMC 127-130. She recorded no complaints of pain and no evidence ofIV infiltration was noted. 
Mr. Roberts offered no evidence to contradict her observation that there was no evidence of IV infiltration. 
11 "Prima Facie" means evidence that is sufficient proof for a finding in favor of the person offering the evidence 
unless rebutted. McCuen v. Home Ins. Co., 633 F.2d I I 50 (5th Cir. 1981 ). 
12 As will be discussed later, the court instructed the jury that plaintiffs' unrebutted evidence must be accepted, but 
made no mention of the defendant's unrebutted evidence. NOMC objected. This instruction may have led to jury 
confusion. (Closing Instructions, p. 11) 

11 
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• The fact that the IV was checked and noted to be infusing from the post
operative period on 8/28 until I 130 on 8/29 when Nurse Cortez noted it was
infiltrated.

• The fact that on 8/29 after the IV was noted to be infiltrated, the IV was
relocated to the right wrist after an attempt to relocate it to another area by Nurse
Cortez was unsuccessful.

• The fact that at 1200 the repositioned IV was infusing and working
properly.

• The fact that Mr. Robe11s' complaint of pain "around breakfast" on 8/29 is
contradicted by the chart showing that breakfast was at 0710, that at 0710 there is
no complaint of pain, and that at 0710 the IV was specifcally checked and it was
infusing. Mr. Roberts did not state that the nurse failed to check the IV as is
documented in the chart.

• The fact that at 1000, NP Manina noted there were no complaints of pain
(including the LUE), and there is no mention of an IV infiltration.

" The fact that the photograph of Mr. Roberts was taken at 13 I 0, where it is 

documented in the chart that fiiends were at bedside, and the photograph showed 
no signs of significant swelling or redness. 

• The fact that upon discharge there were no motor deficits or weakness,
only some subjective sensory deficit, as noted by NP Stafford. In addition, NP
Stafford noted in her examination there was no swelling or redness of the LUE,
and Mr. Roberts had full function of his wrist, hand, and fingers.

Under the law, a hospital record "shall be received in evidence by such court as prima 

facie proof of its contents, provided that the party against whom the bills, medical narrative, 

chart, or record is sought to be used may summon and examine those making the original of the 

bills, medical narrative, chart, or record as witnesses under cross-examination." This statute 

effectively shifts the burden to the other party to undermine the hospital records credibility by 

cross-examining those who made it. Judd v. Stae, Dept. of Transp. and Development, 95-1052 

(La. 11/27/95), 663 So.2d 690. These contemporaneous records are recognized in the law as 

being reliable. Id 

The chart reflects the following uncontested facts. These facts are in evidence, and were 

not the direct focus of testimony as only a reduced timeline and testimony were presented 

12 
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regarding critical points during Mr. Roberts' care at NOMC. 13 The jury apparently failed to 

appreciate substantial evidence bearing on the issue of IV infiltration because the jury never 

asked to see the chart. This evidence was not contested. 

8/28/13 
8/28/13 
8/28/13 

8/28/13 

0842 Pre-Procedure checklist (McGregor) 
0933 0.9 NaCl infusion (McGregor) 1 00ml/hr 
1010 Peripheral block (Dorhauer MD) 

IV checked 
End block 1045 

1116 In Room 
Positioning 
Both arms extended, arm boards, 

1151 Procedure start 

p. 296
p. 147,236
p. 140

p. 140

p. 135
p. 135

8/28/13 1730 Suction drain R Knee 10 Fr. (Initiated Penton) 
1806 (6:06 pm) Procedure Finish 

p. 134
p.258
p. 134

1832 In Recovery 
2000 Out ofR.ecovery 

'8)28il3 --:-· •-, 1832---v�yain score o - - ¾ r 

- - - -----•  - - - ... -- -• 

p.25$.
p.2238/28/13 1837 PCA order (Penton) 

0.5 mg loading dose 
Pt lockout interval 10 minutes 
One hour dose limit 3 mg 

8/28/13 183 7 Lactated ringers infusion order (Penton) p. 223
:s12si13 rs4·5· vs,  i?ailiscoie > . _ __ --t-· .. · · ---·--•--· ----------�- - - ·:Rii-2s4·-2s5' 
8/28/13 2000 VS , oral temp, BP R arm p. 257
8/28/13 2000 PIV CDI (Cupit) p 263
8/28/13 2200 PIV CDI (Cupit) p. 263
�/28)13 _ ·  2233 -- vs

✓ 
pain scorei �--- ·_::- ... -�---_--. ·-  -�: ;::· --- -- -·p. 2"�4� 257:

8/28/13 
8/28/130
8/28/13 
8/28/13 

Surgical pain R leg, discomfort p. 292
2233 Percocet 2 tab (Cupit) p. 238
2300 vs p. 254, 257
2336 Pahi score o

-
p. 254� 257

2338 LR new bag (Cupit) p. 239

What we see from this expanded timeline is that Mr. Roberts was transferred to the floor 

at approximately 2000 on 8/28. Thereafter, the PCA ordered by Dr. Penton was working and 

pain medications were infusing because the amount of narcotics was decreasing. IV checks were 

occurring as ordered, and it is documented that the IV was working properly no mention of 

infiltration. Nurse Cupit performed these checks and recorded these entries between 2000 (8:00 

13 For example, the voluminous portion of the record dealing with the actual surgery itself was not contested; 
however, in that portion of the chart the CRNA and Anesthesiologist were managing fluids and medications through 
the IV at issue in the case, so obviously it was working properly. 

13 

Case Number: 2016-0000432 Transaction Date: 10/21/2019 Seq: 10 Page Sequence: 13  





not merely limited its decision to the testimony and snippets of the chart shown during trial, they 

would have seen the following: 

8/29/13 
8/29/13 

IV29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 

8/29/13 
8/29/13 

·8/29713

8/29/13 
8/29/13 
8/29/13 

8/29/13 
8/29/13 

·

0635 
0645 

- - •. 

0710 

0710 
0710 
0710 
0710 
0756 
0807 
0840 
0840 
0910 
0959 

Caregiver Communication shift report @bedside 

�Ja>1\W�J.9J;�� ( end of shift) 
Hemovac drained 300cc 

p.277
p.238

. - ys; p-ain ·scoi-� ·o� dei).{es p&fii ·c Corteif ... p. 2·54,25 7,265; 
Meal 240 mL, 50% eaten (Cortez) p. 259
PIV CDI infusing p. 263, 301
Drain R knee, bloody drainage to bulb suction (Cortez) p. 260
Neuro check RUE, LUE 4, RLE 3, LLE 4 p. 276,277,289
Ancef infusing 2 g (Cortez) p. 260
Blood draw for hemoglobin, hematocrit pp. 233-234
vs p. 254,280,289
Resp assessment p. 275, 280
PIV CDI infusing LR, PCA morphine p. 263, 301
Ortho progress note (Manina) p. 127-130
Pt on PCA pump and on Q pain pump with pain controlled. 
Complains of no pain today 
Continue admit for another 24 hours. 
Pt with nausea when up at bedside and 
Hemovac drainage 300cc last shift. 
Will continue to monitor output of drainage 
If nausea subsides and drainage output decreased will 
d/c to home on Lovenox, NWB, Percocet 7.5 mg, 
Zofran pm nausea. 

p. 130

Can follow up with Dr. Penton in 2 weeks for staple removal 
1000 PO intake 300 mL (Cortez) p. 259
1015 Caregiver Communication with Kim, NP (Cortez) p. 275, 280

At bedside, face to face 
1021 ~·· Pam score 5I 

Location surgical, leg, right 
1033 PT initial eval (Spears) 
1100 IS normal 3000 ml achieved 
1110 Neuro check RUE & LUE 4 

RLE 3, LLE 4 
1130 PIV, CDI, line status infiltrated 
1200 PIV R wrist, CDI 

Blood return noted, flushed, infusing LR, PCA 

15 
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Specific to the morphine in the PCA (patient controlled analgesia) being administered 

through the PIV (peripheral IV), the following is found in the chart: 

8/28/13 2226 
8/29/13 0200 
8/29/13 0200 
8/29/13 0300 
8/29/13 06 45 
8/29/13 1100 
8/29/13 1532 
8/29/13 18 45 
8/29/13 18 45 
259 
8/29/13 2300 
259 
8/30/13 0300 
8/30/13 0700 
8/30/13 0707 
8/30/13 0900 
8/30/13 0919 

Morphine order by Penton 
New bag (signoff Cupit/Sheese) 
Reservoir volume 50 mL, 0 doses given14

Reservoir volume 50 mL, 0 doses given 15

Handoff end of shift 49.9 ml remains (Cupit/Cortez) 
Reservoir volume 46.4, vol infused 3.6 mL 16

Reservoir volume 43.4, vol infused 3 mL 17

Handoff end of shift 40.4 ml remains (Cupit/Cortez) 
Reservoir volume 40.4, vol infused 3 mL 18

Reservoir volume 39.4, vol infused 1 mL 19

Reservoir vol. 37.9, vol infused 1.5 mL20 

Reservoir vol 37.4, vol infused 0.5 mL21 

Handoff end of shift 37.4 remains (Cupit/Beaujeaux) 
Wasted with KM22

Waste 36.4 wasted ((Beaujeaux/Moreland) 

p.238
p.238
p.260
p.259
p. 238
p.259
p.259
p.238
p. 258-

p.258-

p.258
p.258
p.238
p.258
p.238

Again the chart documents medication infusing through the IV, and that reservoir volumes are 

decreasing. This would not occur if the IV was infiltrated. The charted entries between 0200 on 

8/29/13 and 1100 on 8/29/13 establish that the PCA was activated by Mr. Roberts and that a total 

of 3 .6 mL was infused during those hours. This unrebutted proof of the IV functioning properly. 

The chart reflects that on 8/29 Mr. Roberts, Sr. and Mr. Roberts' girlfriend were at bedside as 

follows: 

8/29/13 0000 
8/29/13 0200 
8/29/13 0 400 
8/29/13 0600 
8/29/13 0710 
8/29/13 1110 
8/29/13 

14 1/0 flowsheet p. 260 
15 I/O flowsheet p 259 
16 I/O flowsheet, p. 259 
17 I/O flowsheet p. 259 
18 I/O flowsheet p. 258-259 
19 1/0 flowsheet p. 258-259 
20 I/O flowsheet p. 258 
21 1/0 flowsheet p. 258 
22 1/0 flowsheet p. 257-258 

1310 

GF at bedside 
GF at bedside 
GF at bedside 
GF at bedside 
Father and GF at bedside 
Father and GF at bedside 
Father and GF at bedside; friends at bedside. 

16 
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Mr. Roberts, Sr. did not offer any testimony that he made mention of any complaints of 

arm pain to the staff on 8/29. The girlfriend did not testify. The only testimony about a 

complaint of arm pain came from Mr. Roberts, who testified about a complaint of arm pain he 

made to an unknown nurse, and stated that it was in the morning around breakfast. Again, there 

are no particulars about the nature of the complaint, the time the complaint was made, or about 

the identity of the nurse to whom the complaint was made. The chart shows affirmatively that 

the time Mr. Roberts received breakfast is documented to have occurred at 0710. NOMC 259. 

At that time, the chart reflects Mr. Roberts reported a pain score of "O." NOMC 254. At that 

time, the chart reflects the IV was checked and is documented as infusing. NOMC 263. No 

witness disputed these events occurring at the times documented in the chart or the substance of 

the records, other than as it related to the complaint of pain. 

There was no evidence offered as to when the IV infiltrated to dispute that Nurse Cortez 

noted in the chart that she observed the IV was infiltrated at 1130. Certainly, there was no 

testimony or other evidence that the IV had infiltrated significantly earlier, or as plaintiffs' 

counsel argued to the jury, the infiltration occurred the night of 8/28. The jury was only given 

evidence from two witnesses on this point. First, the jury had the chart and Nurse Cortez's 

testimony that confirmed the chart entry that the IV infiltration occurred at 1130.23 Second, the 

jury heard Dr. Penton's testimony. He testified that he arrived around noon,24 noticed the IV 

infiltrated, and ordered it removed. He testified he noticed very limited swelling at the IV site 

and some redness. 25 He further testified that the nurse followed his order and removed it.26 He 

testified that he issued no other orders and did not return to see Mr. Roberts the chart bears this 

23 There was an IV check specifically at 0910. In addition, NP Manina assessed Mr. Roberts at 1000. Nurse Cortez 
was at bedside per the chart. Chad Spears, PT had an encounter with Mr. Roberts at I 021. He noted impairment in 
the LUE, but also noted that sensation was normal, and that the only pain complaint was at the surgical site. 
24 The court will recall that Dr. Penton testified that he arrived between 11 and noon. He was not sure about the 
time. When asked, he acknowledged he was in the clinic all morning and had surgeries scheduled for shortly after 
noon. He conceded that he arrived near noon, and left shortly after that. 
25 Dr. Penton actually has no chart entry documenting his physical examination, and the symptoms he observed, and 
there was no additional orders issued by him regarding continued care for the IV infiltration he observed. 
26 As reflected in the chart the repositioned IV in the right wrist is documented as functioning at 1200. 
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out. He testified that had he thought there was something significant going on, 27 he would have 

ordered additional steps. 

No witness, including Dr. Penton, testified that the IV was infiltrated at any point prior to 

those two times 30 minutes apart from each other. No witness testified that the IV infiltration 

occurred hours and hours earlier, and because of that fact ( or opinion), Nurse Cortez must have 

missed it and thus was in breach of the standard of care because she was not monitoring in in 

accordance with the physician orders (2-hour checks). And there was no testimony that the IV 

was infiltrated on the night of 8/28 and went unaddressed by any nurse at NOMC. This absence 

of evidence establishing that the IV had been infiltrated for a significant number of hours 

prior to Nurse Cortex identifying the problem mandates that this court grant JNOV. 

The other aspect of standard of care in IV infiltration cases is response. In this case, there 

is no issue on response because the evidence established that the IV was repositioned by either 

Nurse Cortez on her own volition at 1130, or by her after Dr. Penton's order 30 minutes later. In 

either event it was repositioned, and the IV was working at 1200 as documented in the chart. 

The chart contains the following: 

8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 

8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 
8/29/13 

1215 vs 

1215 PO intake 240 mL, 50% meal eaten 
1215 LR infusion 100 mL/hr 
1215 LR new bag (Cortez) 
1310 able to feed self, appetite fair 
1358 Nursing paged PT requested either stress ball or 

Theraputty to squeeze for hand/grip work. 
1400 PIV CDI, flushed, infusing 
1510 Neuro Check, RUE 4, LUE 4 
15 3 2 LR stopped Ancef infusing (Cortez) 
1532 LR 0, Ancef infusing, 2g 
153 2 �IF.eseiw&?ilv.<fl�imN�fK@�j 
1600 vs 

1600 PIV CDI infusing LR, morphine 
1607 Progress (Spears) 
1645 Removal Drain R Knee (Cortez) per order 
1800 PO intake 40 mL, 50% eaten (Cortez) 
1800 PIV CDI infusing LR, morphine PCA 

p. 254,257,280
p.259
p.259
p.239
p.259
p. 130

p.263
p.275, 288
p.239
p.259
p.259
p.254,280,298
p.263
p. 127

p.258
p. 259
p.263

27 Dr. Penton testified that he did not observe signs of compartment syndrome, as that is an orthopedic emergency 
and would require surgical intervention to prevent nerve and tissue damage. He testified that he did not feel Mr. 
Roberts might be suffering an impending compartment syndrome. Dr. Williams testified that based upon Dr. 
Penton's actions, whatever he observed with the IV must not have been thought ofas a big deal. Williams Depo., 
pp. 58-59. 
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:g130/13 
i _ - ---·-  ·-

8130/13 
8130/13 

_021f ··riil"ri_����e :f��rgf�!i1 �J�g;_ !!chirig,_foifiiJng 
0919 Percocet 2 tab (Beaujeaux) 
1002 Progress (Spears) 

Improved, ambulated 40' with crutches. 

p. 254,282,298
p.238
p. 126

Strength improving LUE 
-si30ll3 1ois Pain score o L- - ------- -•·- ·- - - -· - · --- --- - ... _:J p. 254,282,298

p. 254,280,298
p. 124

8130113 1100 vs

8130113 1249 DIC Summary (Stafford)28 

8130/13 
8130/13 
:s13ol13 
8130/13 
'.8130/13 
8130/13 

clo pain and numbness to his right hand due to 
infiltrated IV 
PE: PE of L hand and wrist reveal no significant skin changes. 
Two small dressings in place over his dorsal hand and wrist. 
No significant edema or ecchymosis present. 
Compartments are soft. 
He is able to fully flex and extend his wrist, hand, and fingers. 
He has full supination and pronation. Negative Tinel's at the wrist. 
Sensation is mildly decreased to the median distribution, 
but intact to the radial and ulnar distributions. 
Radial pulse is 2+ and capillary refill is less than 2 seconds in all digits. 
I will discharge him to home today p. 126 
NWB toRLE 
Keep knee immobilizer on at all times 
Follow up with Dr. Penton in 1-2 weeks 

1334 DIC summary (Stafford) 
1332 Discharge orders (Stafford) 
1455 Pain score 3, surgical"P.aiii""il legll._p_hlgg 
1455 Percocet 2 tab (Bruce) 
154 7 Pain score - ii 
1559 Nursing DIC Summary (Beaujeaux) 

Pain score: 1, surgical pain, right leg, intermittent 
On Q pain pump dlc by Dudoussat 

p. 113
p. 227-228
p. 254,282,298
p.238
p.254, 282
p. 123

p. 124

Unfortunately, with these type trials, there is just no way to go through each and every 

chart entry with each and every witness so that the jury can review this information in real time. 

That is why these documents are put into evidence, and must be considered along with the 

testimony in order for the fact finder to have a complete picture of the evidence and all of the 

subtle details necessary to understand complicated medical management and evaluate witness 

credibility. This jury never asked for a single document, and never reviewed the evidence. The 

jury failed in its duty to consider all of the evidence. 

28Mr. Roberts, Sr. testified that when his son was discharged, he was unable to flex his fingers. NP Stafford's note 
at discharge is contrary to this. So too is Dr. Penton's note on 9/11. 
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1. Standard of Care and Breach.

In this case, a cogent statement of the standard of care was obfuscated with all of the 

hyperbole presented by the plaintiffs. NOMC surely believes the standard of care for its nurses 

is that if there is a patient complaint, the complaint needs to be addressed, and that process to 

address the complaint begins with an assessment by the nurse. This of course is consistent with 

the law. After an assessment, the medical decision-making may require nursing action, or 

require physician intervention as the respective scopes of practice authorize. As a general 

statement of the duty a nurse owes under the law, nurses who perform medical services are 

subject to the same standards of care and liability as are physicians. The nurse's duty is to 

exercise the degree of skill ordinarily employed, under similar circumstances, by members of the 

nursing or health care profession in good standing in the same community or locality, along with 

his or her best judgment, in the application of his or her skill to the case. Little v. Pou, 42,872 

(La. App. 2 Cir. 1/30/08), 975 So.2d 666, writ denied 08 0806 (La. 6/06/08), 983 So.2d 920. 

(a) NOMC Policy does not Mandate Removal of IV based upon Pain

Complaint.

Mr. Robe1is suggested to the jury that NOMC, by virtue of its policy (D. 139), was 

required to remove the JV because he complained of pain albeit not reflected in the chart. In 

order to make his argument, Mr. Roberts called Dr. St. Germain, who suggested to the jury that a 

type of evidence that can provide a statement of a standard of care includes policies and 

procedures, but that depends on the particular policy and the terms contained therein. According 

to the NOMC policy, which Mr. Roberts touted as the standard of care, the nurses are instructed: 

• IV sire;change:
Changei. the venous access deVice every 4days. If a sit� change is inadvisa t:>le and the site is without
signs <>f compfications, o�tairi a ph�iclan order to •maintain the peripheral IV" delaying th� routine
ciiange of the catheter. However, ·site care and dressing' charig� must be ;pedonnedi .  After a
maximum of 7 days dwelHime:the peripheral 1vmust:rie:cl1sconttntied, If patlentcompleins0of pain at
the IV §ite with or-without signs of Infiltration the.IV should be discontinued and rotate!d.

The policy itself is unambiguous, and required no additional testimony to explain its 

meaning. The policy provides: 
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• A venous access device must be changed every 4 days. But even this statement is not

mandatory. The second sentence provides an exception in cases where the site change is

inadvisable. The third sentence modifies the exception in that even if the site is not

changed, site care and dressing change must be performed a mandatory statement

nurses must follow. This portion of the policy does not apply here as Mr. Roberts'

IV access had not reached 4 days.

• After a maximum of 7 days dwell time the peripheral IV must be discontinued. This

policy sets a mandatory termination date. This portion of the policy does not apply

here as Mr. Roberts' IV dwell time was slightly over 24 hours when it was

determined to be infiltrated.

• If a patient complains of pain at the IV site with or without infiltration the IV should be

discontinued and rotated.

It is the third aspect of the policy Mr. Roberts claims establishes the standard of care if a 

complaint of pain, reposition the IV. 

What is clear is the policy as a whole is not a mandatory statement of the standard of care 

a nurse is required to follow without exception. The policy or guideline recommends changing 

access every 4 days, but recognizes that if the nurse in her judgment deems the site change 

inadvisable, then with physician order, then it may be maintained thus delaying the routine 

change. After 7 days dwell time, the IV must be moved. The aspect of the guideline dealing 

with a complaint of pain at the IV site uses the word "should." 29 It is not a mandatory statement, 

but a statement that is aspirational and incorporates nursing judgment. See Gr(ffin v. HCA· 

Highland Hmp., Inc., 31,741 (La. App. 2 Cir. 3/31/99), 732 So.2d 624 (Even though the hospital 

had a policy on sterilization, the failure to follow the policy was not conclusively proof of 

negligence.). 

It is clear that to the extent the jury might have relied upon the NOMC policy mentioned 

above as the basis for finding a breach in the standard of care, the jury fell into legal error. The 
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NOMC policy cannot be interpreted to create an affirmative, non-discretionary duty on the part 

of Nurse Cortez to remove the IV merely based upon Mr. Roberts' alleged complaint of pain. 

The NOMC policy by its very terms implies an assessment to determine if the IV "should be 

removed," and it is included within an overall policy statement that recognizes nursing discretion 

that IV site change might be inadvisable. 

Why did the jury err in this regard? The court instructed the jury that a hospital policy is 

the standard of care.
30 This statement of law is incorrect, and as presented to the jury could be 

interpreted by the jurors as creating a mandatory obligation of Nurse Cortez to remove the IV 

when Mr. Roberts complained of pain (assuming they accepted his testimony in the face of 

overwhelming evidence it did not occur). NOMC objected to the jury charge, but its objection 

was overruled. The correct statement of the law is that a hospital policy may be a standard of 

care or it may be a guideline depending on its wording, and also on whether it allows judgment 

to enter into the process. Qu(jano v. U.S., 325 F.3d 564 (5th Cir, 2003).31 111 this case, the 

NOMC policy by its own terms did not establish a standard of care, was not mandatory, and 

required professional judgment by the nurse after an assessment of the situation.32

Of course, the evidence in this case established without contradiction that the nurses were 

serially checking IV access for problems. The chart reflects that Mr. Roberts' complaints were 

addressed. There were no documented complaints of pain at the "IV site," which is included in 

the policy as a predicate to action. Even accepting Mrs. Roberts, Sr. 's testimony as true, he did 

not complain of pain at the 1V site, but instead allegedly made a vague complaint of arm pain. 

29 "Should" in this context is defined as probable, but not mandatory. 
3
° Closing Instructions, p. 14 

31 In fact Plaintiffs' Requested Jury Charge No. 19 provided the correct statement of the law; however, the court 
over NOMC's objection included Plaintiffs' Proposed Jury Charge No. 25 making a hospital policy synonymous 
with the standard of care. The citation for Charge No. 25, Browning V. West Calcasieu Cameron Hosp., 2003-332 
(La. App. 3 Cir. 11/12/03), 865 So.2d 795, does not stand for that proposition. It was a summary judgment, and the 
policy was used to make a prima facie case on standard of care. The issue was going to be whether there was a 
knowing refusal of medical care, and the policy required the EMT to document the risks explained to the patient. 
The patient claimed nothing was told to her. There still was going to be a trial on the issue. 
32 Dr. St. Germain testified that the nursing standard of care can be defined by the organization (NOMC) or by 
nursing associations. Dr. St. Germain did not provide any policy statement from any association. The Infusion 
Nursing Society standards recommend clinically indicated replacement of PIVs. URL: 
http://incativ.es/documentos/guias/INS_Standards_of_Practice_201 l%5bl%5d.pdf. Again this is yet another 
example supporting the testimony that when there is a complaint the IV site needs to be assessed and a clinical 
nursing judgment made. 
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According to his testimony he was told that the arm pain was normal following a prolonged 

surgery and positioning. Even assuming this was a wrongful statement by the unknown nurse, a 

special body of law has developed for alleged improper acts of misdiagnosis. An error of 

diagnosis is not malpractice per se. A physician (nurse) ... is not obligated to always be correct 

in making a diagnosis. A diagnosis ( or assessment decision) is an act of professional judgment. 

Gendusa v. St. Paul Fire & �Marine Ins. Co., 43 5 So.2d 4 79 (La. App. 4th Cir.1983 ). In cases 

dealing with allegations of misdiagnosis, a finding of malpractice is usually made only where 

there is some piece of information which should put the physician on notice that his diagnosis 

may not be correct (i.e., his diagnosis was unreasonable). There was no evidence that the alleged 

statement by the unknown nurse was unreasonable. To the contrary, there was expert testimony 

that Mr. Roberts' nerve deficits were consistent with positional changes during surgery, and not 

an infiltration of an IV located in the AC. 

What is also clear from the chart, and there was no testimony to the contrary, is the fact 

that even if Mr. Roberts complained of pain, the IV was checked and noted to be infusing 

properly. In a similar case, in Golcl,;tein, the court noted that where the chart reflects that the IV 

was infusing properly at a particular time prior to the IV infiltration being detected means that all 

times prior to then, there would be no connection between the failure to monitor and the later 

discovered infiltration. Mr. Roberts argued that the NOMC policy required immediate removal 

upon a patient complaint of pain; however, the policy does not contain the word "immediate." 

Dr. St. Germain never used the word "immediate" in her testimony. As Dr. Penton explained, 

when asked by Ms. Taylor whether an IV must be removed upon a patient complaint of pain, the 

nrse should examine the site, check the flow, and if the IV is not working properly, then the IV 

should be removed. Drs. Williams and Warner agreed. Moreover, NP Stafford testified that the 

NOMC IV protocol means to troubleshoot the IV, and if it is infiltrated it is removed. 

In summary, the claim that the NOMC policy established a standard of care is 

unsupported from the wording of the policy itself, and no reasonable juror could conclude 

otherwise. 
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(b) IV Infiltration cases involve the issue of timely monitoring and response.

Before addressing this issue, it is important to understand that IV infiltration cases are 

unique. A number of cases throughout the country dealing with IV infiltration address the 

issues. As Dr. George and other witnesses explained, IV infiltration is a complication of the IV 

process. There is a difference between infiltration and extravasation. As the witnesses 

explained, the definition of infiltration is the inadve1ient administration of a non-vesicant fluid or 

medication into the surrounding tissues. Extravasation is the inadvertent administration of a 

vesicant fluid or solution into the sunounding tissue. A vesicant is a fluid that initates the tissue. 

All of the witnesses agree that what was infusing was a non-vesicant. A vesicant causes 

blistering, severe tissue damage and even necrosis. So in this case, the issue is infiltration. All 

of the witnesses agreed that an IV infiltration is not malpractice. Infiltration occurs for any 

number of reasons. 

Case law addressing IV infiltration discuss the relevant inquiry, which is whether the 

nurses appropriately monitored the IV site so as to detect an infiltration in a timely manner.33 

Every physician expert called by the plaintiffs, and Dr. George testified that the issue with IV 

management was timely recognition of an infiltration and appropriate response. See e.g., Dr. 

Sisco Depo., p.p. 27-28. As Dr. Williams stated, ·'what is impo1iant would be how much 

extravasation, how much fluid came out of the IV into the tissues around the nerve. How much 

pressure was in and around the nerve and for how long. . .. if there's a significant IV infiltration, 

if that occurred, and those steps were not taken when they should have been, then that would be a 

breach." Williams Depo., p. 27. This statement of duty, as expressed in case law, is a legal 

determination, which the court must make. Gladney v. Sneed, 32,107 (La. App. 2 Cir. 8/18/99), 

742 So.2d 642. See e.g., Goldstein by Goldstein v. Hauptman, 131 A.D.2d 724,516 N.Y.S. 783 

(N.Y. 1987). Other issues with IV cases generally involve the question of whether the IV was 

inserted conectly into a vein at inception. See e.g., Graves v. Brookwood Health Services. Inc., 

33 What is timely may be an issue. In this case, the physician order checks in accordance with unit policy, which 
was every two (2) hours. Compare Estate of Northrop v. Hutto, 9 so.3d 381 (Miss. 2009), which recognized that 
observation is variable. 
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43 So.3d 1218 (Ala. 2009). This should not be an issue in this case by virtue of the court's 

directed verdict, but without making an explanation of the particulars of the directed verdicts, it 

is unknown whether the jury failed in its duty and actually found fault on the failure to document 

the site location as Mr. Roberts' counsel argued. 

(c) Failing to follow a physician order.

Dr. St. Germain also testified that another source of a standard of care for a nurse is a 

physician order. She acknowledges that nurses follow physician orders and are expected to 

follow hospital policy, but likewise she acknowledged that nurses exercise professional 

judgment. Nurses are obligated to follow physician orders, but that obligation is not without 

exception. See St. Paul Medical Center v. Cecil, 842 S.W.2d 808 (Tex. App. Dallas 1992). 

Regardless, according to Dr. St. Germain and any other witness who was asked an opinion on 

this point, there was no evidence that any nurse failed to follow a physician order. 

(d) Miscellaneous breaches in the Standard of Care.

Dr. St. Germain offered a number of affirmative utterances to the testimony of Ms. 

Taylor during questioning. Dr. St. Germain agreed with Ms. Taylor that the nurses failures set 

forth below were breaches in the standard of care: 

• The suggestion that it was a breach in the standard of care by Nurse McGregor to not

chart the IV site. Of course, the court granted directed verdict on this point, but the jury

was never advised of it.

• The suggestion that Nurse Cortez breached the standard of care by failing to document

the site where the first attempt at IV repositioning occurred. No one suggested this

played any causal role in Mr. Robe1is' care.

• The suggestion that Nurse Cortez breached the standard of care by failing to document

that she tested the IV and determined it was infiltrated. The chart reflects her conclusion

it was infiltrated, and there was no testimony that this played any causal role in Mr.

Ro be1is' care.
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None of these were actual breaches in the standard of care, but certainly as Dr. St. Germain 

conceded none played a causal role in Mr. Roberts' care. Perhaps this resulted iri. some jury 

confusion. 

(e) Application of the evidence to the actual dutv of the nurses.

As mentioned, the only testimony about the timing of the IV infiltration came from Nurse 

Cortez and Dr. Penton. Nurse Cortez's testimony was consistent with the chaii. According to 

her testimony, she responded to a complaint of discomfort from Mr. Roberts at 1130, assessed 

the IV site, noted it was infiltrated, clamped the line, went to collect supplies, and returned to 

remove the IV. Dr. Penton testified that he arrived around noon, noted ve1y limited swelling 

and redness, diagnosed an IV infiltration, and ordered it removed. He confirmed that the IV was 

removed. Where is there a policy violation or breach in the standard of care? It is not here; not 

without more. 

Even though Dr. Penton made the conclusory statement that the nurse breached the 

standard of care, he failed to offer any factual support for this conclusion. The factual basis for 

an expet1 opinion determines the credibility of the testimony. It is the responsibility of the 

opposing party to explore the factual basis for the opinion and thus, determine its reliability. 

Miramon v. Bradley, 96-1872, p. 6 (La. Ct.App. I Cir. 9/23/97), 701 So.2d 475, 478. NOMC 

explored the factual basis of each experts' opinion, and in Dr. Penton's case there was nothing to 

support it. He had no notes of the encounter, and had no orders. Most impotiantly, Dr. Penton 

failed to offer testimony that based upon his assessment, the IV must have been infiltrating for a 

long enough period of time so that the nurse must have failed to monitor it in a reasonable 

fashion.34 No other witness testified as to how long there was an infiltration that went 

unattended by the nursing staff. This critical fact was a necessary element of proof in an IV 

infiltration case, and it was missing here. 

34 Neither Dr. Penton nor any other witness offered any opinion that supported the contention that the IV was 
infiltrated on 8/28 when Mr. Roberts, Sr. allegedly complained of pain to an unknown nurse, or when Mr. Roberts 
complained of pain around breakfast on 8/29. 
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From the evidence and the chart, by virtue of physician orders, there could be 2 hours 

between IV checks, so the IV could go unobserved for at least that that long and not be 

malpractice. NOMC discussed with each witness the numerous and serial encounters, including 

IV checks, and each one of the witnesses agreed the records are inconsistent with an IV 

infiltration at any point prior to 1130 on 8/29. No evidence was offered to refute these facts from 

the testimony or from the cha1i. 

(t) The alleged complaint of pain is not a basis to remove an IV, hut merely

assess the complaint.

Given that courts should make every indulgence to uphold a jury verdict, NOMC wanted 

to address the contention that the standard of care requires a nurse to remove a properly 

functioning IV because of a complaint of pain. First, no witness testified that this was the 

standard of care. What Mr. Roberts did was get witnesses to state that nurses are required to 

follow hospital policies - itself a meaningless question and response as it lacks context. From 

there Mr. Roberts then paraded the NOMC IV policy and argued it required an immediate 

removal of the IV upon a complaint of pain. Apart from the problems previously discussed, not 

a single witness cited a single source or authority for such a conclusion. As a practical matter it 

makes no sense. Since IVs infiltrate from time to time, as proven at trial, it seems 

counterintuitive that nurses should abaridon properly functioning sites for no good reason. There 

are only so many IV sites, and continual breaks in the skin increase infection risks. 

But even assuming that the jury could have used the NOMC policy as the standard of 

care something that it may have believed it was obligated to do based upon the court improper 

jury charge, as a matter of law, there was insufficient evidence of prior complaints of pain 

sufficient to warrant repositioning the IV. NOMC already discussed the problems with Mr. 

Roberts, Sr.'s testimony about a non-specific complaint about his son's arm pain on the evening 

of 8/28.35 He was unable to provide any testimony about the time of the complaint or the 

35 Mr. Roberts, Sr. testified that the nurse told him that arm pain is normal following a surgery of this type and can 
be related to being in the surgical position for a long time. There is no showing that such a statement if made was 

incorrect. The etiology of arm pain from positional changes during surgery is consistent with what the physicians 
stated, notably Dr. George, so this in and of itself is nothing- even assuming it occurred. His complaint is not an 
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identity of the nurse to whom the complaint was made. Regardless, the chart well documents 

that Mr. Roberts was being assessed and monitored frequently without evidence of IV 

infiltration. 36

If the jury took the time to review the evidence, and try to piece together Mr. Roberts, 

Sr. 's timeline, the jurors would have seen that Mr. Roberts was transferred to the floor at 2000 -

an undisputed fact. There is no chart entry of Mr. Roberts, Sr. being present around this time or 

at any other time on 8/28. During the hours from 2000 until 0000 on 8/29, there is nothing 

documented in the chart about Mr. Roberts, Sr. making a complaint of pain. Had the jury looked 

at the evidence, it would have seen that the IV is clearly documented to be functioning properly. 

At 2228 dextrose 5% (DSW) was infusing. LR was restarted at 2230 infusing at 100 mL/hr. 

NOMC 146. Ancef was given at 2339. Nurse Cupit documented at 0532 on 8/29 that there no 

complaints of pain, and that supervisor on floor at 0200 on 8/29 to override PCA settings. 

NOMC 133. The only person documented to be present was the girlfriend, who stayed with Mr. 

Roberts through the night and into morning hours of 8/29. Mr. Roberts, Sr. is documented to 

have returned to visit his son at 0710 on 8.29. So even if the jury were to accept Mr. Roberts, 

Sr. 's testimony about a non-specific complain of arm pain, the NOMC staf continually assessed 

ML Roberts' condition throughout the night of 8/28 and early morning of 8/29. The IV was not 

infiltrated, and no one suggested otherwise. 

On 8/29, the only testimony about a complaint of pain was from Mr. Roberts.37 He 

testified about a complaint he made to another unknown nurse, and stated that it was in the 

indication of IV infiltration, as the numerous entries by several people over that night and the next day established 
the IV was checked and found to be working properly. Mr. Roberts, Sr. never testified that the IV was not working 
properly. Mr. Roberts' testimony conflicts with his father in that he testified the nurse attempted to reposition the IV 
after the infiltration was discovered from the AC to the left hand, and then to the right wrist. 
36 Dr. Sisco and the other physicians testified that if the IV was infiltrated, the nurse would not be able to administer 
medication, which we know occurred throughout the post-operative period on 8/28 and continued into 8/29 as late as 
0800. The MAR reflects that the PCA was functioning with medication being delivered. Sisco Depo., p. 33. Dr. 
Sisco confirmed in her testimony the statements of the nurses as reflected in the chart that the IV was functioning 
properly at 0910 on 8/29. Sisco Depo., p. 36. 
37 Mrs. Taylor affirmatively stated to the jury that Mr. Roberts did not complain to NP Manina at her l 000 
assessment because he had complained to another nurse earlier that morning and was ignored. Mr. Roberts testified 
that he thought he complained to NP Manina. This inconsistency is among the plaintiffs' own witnesses and 
counsel, and directly impugns their credibility. In any event, there is nothing in the record to support such a 
contention by Mr. Roberts. No pain is documented, and NP Manina testified she asked and he failed to articulate a 
complaint. 
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morning around breakfast. He testified that the unknown nurse asked him how he was doing, 

and he reported his arm was hurting. There was no mention of the particulars such as at the IV 

site. What is curious is this is the exact question-NP Manina testified she asked Mr. Roberts, but 

at her 1000 assessment. Was Mr. Roberts mistaken? Maybe. Regardless, the only particulars 

Mr. Roberts offered was that the complaint occurred around breakfast. The chart shows 

affirmatively that at the time breakfast is documented to have
1

occurred at 0710 (NOMC 259), 

pain score was reported by patient as "O" (NOMC 254, and the IV is documented as being 

checked at 0710 (NOMC 263). So even if Mr. Roberts' complaint is accepted as true, there was 

a nursing assessment that found the IV functioning properly. No witness refuted this fact. 

Following breakfast, no witness testified of making another complaint to any NOMC 

staff member. No witnesses testified as to any swelling or redness or other signs of possible 

infiltration. The evidence presented to the jury following 0710 on 8/29 consisted of serial IV 

checks and NP Manina's chart entry at 1000 clearly documenting a negative pain response to her 

question about how you are doing. There is no evidence to call into question any of the 

documented IV checks between 0710 and 113 0, and the documented fact that the IV was 

working properly on every occasion piior to 1130. 

In summary, the jury reached an impermissible conclusion that there was a breach in the 

standard of care.38 Under any version of the facts, the IV was assessed whether the jury 

believes the Roberts about the non-speciic complaints of pain. According to Nurse Cortez and 

Dr. Penton, the IV was removed and repositioned to the right wrist at 1200 where it was 

38 Undoubtedly, the plaintiffs will argue that Dr. Penton testified there was a breach, but for the reasons mentioned 
he had no facts to support his opinion. His opinion was solely based upon Mr. Roberts' alleged complaint of pain 
and a nurse's failure to remove the IV. He cited no authority for his belief this was the standard of care. His 
opinion is conclusory and ofno evidentiary value. The MRP found no breach, and each panelist testified about his 
or her opinion. Dr. Williams continued to believe there was no breach. Dr. Sisco said there was no breach but 
relied upon Dr. Penton's deposition testimony of significant swelling as the foundation for her opinion. That fact 
was not a part of Dr. Penton's trial testimony. Dr. Warner did not state there was a breach, but did not disagree with 
Dr. Penton's testimony. 
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functioning properly for the remainder of Mr. Roberts' stay at NOMC.39 There was no evidence 

that there was an unreasonable delay in repositioning the IV once the infiltration was noted. 

Had the jury looked at the evidence, the jurors would have learned that following the 

documented IV infiltration on 8/29, which was timely recognized and addressed, Mr. Roberts 

had mild symptoms in the LUE (no specifc location noted), which were addressed by the nurses 

without Dr. Penton's input. The jury would have learned that the pain complaints related mainly 

to the surgical site. And the jury would have learned that the documented complaints were 

bilaterally in the UE a fact that is consistent with Dr. George's opinion that the median nerve 

neuropathy was positional and occurred as a complication of surgery due to the prolonged 

crucifix position. The jury would have learned that the only documented complaint of LUE pain 

was not pain but aching and it was in the afternoon on 8/29, and not thereafter. The jury would 

have learned that every neurovascular assessment was normal for the LUE. And the jury would 

have learned that there were no complaints of arm pain throughout the night on 8/29-30. 

Finally, had the jury looked at the evidence, they would have verified that NP Stafford's 

testimony, contemporaneously written, was inconsistent with Mr. Roberts, Sr,' s testimony that 

when his son was discharged, he was unable to flex his fngers. NP Stafford's note at discharge 

is contrary to this. So too is Dr. Penton's note on 9/11. Mr. Roberts, S1'.'s testimony conflicts 

with both on this point. 

This is not a case of sour grapes. The jury got this one wrong. When we are dealing with 

legal cases, and in particular legal cases involving medicine, precision in the facts is critical. The 

when is often more impo1iant than the what. ln this case the plaintiffs' claims are long on 

innuendo and short on facts and opinions necessary to support a malpractice case. It makes one 

wonder what else may have been going on with the jury. 

39 Mr. Roberts, Sr. testified that the nurse performed 3 sticks in the opposite arm to reposition the IV. There is no 
record of this. In fact the record documents 2 sticks, and Nurse Cortez who wrote the chart entry testified that her 
first attempt was in the left AC, and the another nurse initiated the IV in the right wrist. 

31 

Case Number: 2016-0000432 Transaction Date: 10/21/2019 Seq: 10 Page Sequence: 31 



2. Causation.

The issue of causation, simply stated, is whether the plaintiffs proved that an IV 

infltration in the AC that went unnoticed for a significant enough period of time and was of such 

volume that it would create sufficient pressure40 to compress the median nerve in the AC and 

result in the injury Mr. Roberts reported. There are a number of factors that are readily apparent 

in order for the jury to have permissibly answered this question in the affirmative. The factors 

which must be addressed are: ( 1) was the substance a vesicant or non-vesicant; (2) when did the 

infiltration stm1 and for how long did it go unattended; (3) what volume of infiltration was 

present; ( 4) what specific injmy is alleged to have occurred; and, (5) is the injury alleged to have 

occurred medically caused by the infiltration which brings in the issue of location. Some of 

these factors are undisputed. For example, the fluid which infiltrated was a non-vesicant, 

meaning that the tluid itself will not cause injury. The alleged injury to have occurred is a distal 

forearm median nerve neuropathy. 

Causation was confusing to the jury, particularly since the court's instruction on this 

point minimized the burden of proof.41 Substantial factor, not "in part" is the proper charge 

regarding causation. NOMC objected to the improper charge, but the court overruled the 

objection. As the Supreme Court stated: 

Cause-in-fact usually is a "but for" inquiry, which tests whether the accident 
would or would not have happened but for the defendant's substandard conduct. 
Where there are concurrent causes of an accident, the proper inquiry is whether 
the conduct in question was a substantial actor in bringing about the accident. 
To satisfy the substantial factor test, the plaintiff must prove by a 

preponderance of the evidence that the defendant's conduct was a substantial 

factor bringing about the complained of harm. 

Perkins v. Entergy COJJJ., 2000-13 72 ( La. 3/23/0 I), 782 So.2d 606 (Emphasis added. )(Internal 

citations omitted.). 

(a) Timing of the Infiltration.

40 Mr. deGravelles recognized this issue in his closing stating that significant swelling for a long time· was needed to 
establish causation. What he left out was the lack of evidence to prove this point. And he told the jury to listen to 
Dr. Penton, who testified that there was very localized swelling 
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All of the expert witnesses testified that the mechanism of i1�ury in an infiltration of a 

non-vesicant is pressure from the fluid sufficient enough to create a compression of the affected 

nerve to cause damage. All of the witnesses who testifed on this point stated that the infiltration 

had to occur over hours and hours for it to even possibly create enough pressure to produce an 

rnJury. Dr. Sisco, in particular, when asked about causation, stated that she could not say 

whether the infiltration was sufficient to cause injury without knowing the volume of fluid and 

time. Sisco Depo., p. 21. Dr. Warner testiied it would take hours and homs. Dr. George 

agreed.42 Mr. deGravelles argued to the jury in closing that the infiltration started the night of 

the 28111, recognizing that for the plaintiffs' case to meet its burden, he need the jury to believe 

that the infiltration was longstanding. The problem with this position is there was no evidence to 

prove it, and no evidence from which a reasonable inference could be drawn on the point. And 

without question, there was absolutely no evidence of the volume of fluid that allegedly 

infiltrated into the tissues in proximity to Mr. Roberts' AC.43

This omission is signifcant given the testimony by Dr. Murphy, Dr. Ahmad, and Dr. 

George that the type of injury Mr. Roberts alleges he received in this case never occurs, and no 

one has ever seen it. As Dr. Ahmad and Dr. George testified, this never happens. The combined 

medical experience of these three (3) physicians approximates 100 years, and the Roberts case is 

the only case any of them have ever seen of a non-vesicant IV infiltration at the AC causing 

median nerve injury of any type. When the court considers this testimony alone, the inescapable 

conclusion is that no reasonable juror could conclude the mechanism of injury and injury were 

more probably than not causally related to an infltration of an IV at the AC. 

As mentioned earlier, all of the uncontradicted evidence proves that the IV was in fact 

inspected routinely, and found to be functioning from the time it was initiated at 0931 on 8/28 

41 Closing instructions, p. 7, 12 
42 Dr. Murphy had no comment on this element of proof, but only offered the observation the idea of a pressure 
related nerve injury came from the history alone, a history that included reference to significant swelling. 
43 As Dr. George testified, in order for there to be enough fluid infiltration to cause numbness and tingling due to 
median nerve compression, the patient's fingers would claw because of the effect on the flexors located high in the 
forearm - incidentally precisely what Dr. Ahmad stated. There was no evidence of this and actually NP Stafford 
documents the exact opposite. 
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until it was recognized as iniltrated as 1130 (if you rely upon the chart and Nurse Cortez), or 

1200 (if you rely on Dr. Penton's testimony). There was no fact testimony that the IV was 

infiltrated earlier, and no physician offered an opinion that given the observations on physical 

exam, the IV must have been infiltrating for a long time prior to its recognition at 1130 - 1200 on 

8/29. The two (2) complaints of pain referenced in the Roberts' testimony do not establish a 

timeline of infiltration, since the evidence proved that pain does not prove infiltration. 

This is fundamental flaw in plaintiffs' case and this missing element makes the jury 

verdict improper. 

(b) Can an IV Infiltration in the AC produce Roberts' Alleged Injury.

Although there was strong evidence that the IV was actually located in the dorsum of the 

Jen hand, the jury may have concluded based upon the testimony that the IV was in the AC. 

Such a conclusion is manifestly in error.44 But even assuming the jury did conclude the IV was 

in the AC as the Roberts and Dr. Penton testified, there still must be competent proof that an 

infiltration at that location did cause the type of injury which Mr. Roberts complained to his 

treating physician about during his treatment. It would seem that the jury became confused on 

this point, believing that because there was a median nerve injury at NOMC that somehow this 

established the necessary causal connection with a negligently monitored IV by Nurse Cortez. 

This is akin to a Res lpsa type logic, which the court ruled on directed verdict was inapplicable 

to this case. NOMC has never claimed that some type of medial nerve injury did not occur at its 

facility. There was an injury as a complication of surgical positioning, which was transient and 

resolved clinically by the time of discharge. The issue was whether the IV infiltration 

(something the record actually does a non-existent job of providing any detail) caused the 

44 This conclusion is manifestly in error given the other evidence, and not even considering the nurses testimony on 
the point. The photograph (D. 114) and Dr. Penton's testimony established that there was an IV in the dorsum of the 
left hand at some point in time. Of course Dr. Penton and the Roberts testified there was an IV in the AC. All of the 
evidence showed that there was only one (1) IV prior to 1130 on 8/29, and it was never repositioned from the time 
Nurse McGregor placed it on 8/28 pre-operatively. So the evidence shows that there was one (1) IV, but the 
testimony says there were two (2) locations. The plaintiffs offered an explanation that the nurse attempted to 
reposition the IV from the AC to the left hand - something no nurse would ever do. NOMC suggested that the AC 
bandage shown in the photograph (D. 114) could be from Nurse Cortez's attempt to reposition the IV from the left 
hand to the AC, or from lab work ordered by Dr. Penton drawn at 0800 that morning. The plaintiffs failed to 
exclude other reasonable explanations, which interdicts their proof. 
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specific median nerve injury Mr. Roberts demonstrated. The answer 1s it did not, and no 

reasonable juror could conclude that it did. 

NOMC ce1tainly and strongly believes that for the reasons previously discussed no 

reasonable juror could conclude there was a breach in the standard of care by Nurse Cortez, or 

any other nurse for that matter. But even assuming the jury found a breach from an infiltrated IV 

in the AC, and even assuming the jury was somehow allowed to overlook the issues related to 

dose (volume) and duration (time) of the iniltration, the median nerve injury demonstrated on 

EMO was not consistent with what Mr. Roberts claimed he was experiencing. That is not merely 

NOMC's argument, but the opinion of Dr. Ahmad, plaintiffs' expert and Dr. George, NOMC's 

expert. Of course, the photograph taken at 13 l O of Mr. Roberts and his friends (D. 114) proves 

that there was nothing significant. Dr. Penton testified there was no signs of swelling or redness 

in the photograph, a curious fact given that the alleged significant IV infiltration happened only 

one ( 1) hour earlier. And, based upon this fact, no reasonable juror could conclude that there 

was a causal relationship. 

Mr. deGravelles, when faced with this clear testimony not only from Dr. George, but 

from his O\Vll expert, Dr. Ahmad, argued to the jury that they did not need to consider the 

science, only the fact that one or more doctors used the ''magic words" on causation. This is not 

the law, and although a jury free to accept or reject an expert's testimony, for any expe1ts' 

opinion to be valid, the underlying· facts upon which it is based must be accurate. In this case, 

every expert who commented on the question of causation was asked whether an IV infiltration 

at the AC is consistent with a median nerve injury. Dr. Ahmad and Dr. George said it was not. 

Dr. Sisco said she could not answer the question without information on volume of fluid and 

time. Dr. Williams testified similarly, in that it depends on volume and time. Williams Depo., 

27. Dr. Penton testified that he would not disagree with the conclusion of Dr. Murphy or Dr.

Ahmad which is really no answer at all. 

So how did the jury connect the dots? This remains a mystery. Dr. Murphy performed 

and commented on his EMG/NCS studies. He freely admitted the obvious that these studies do 
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not establish causation, and are merely an addition to the clinical presentation. According to 

him, his role in the 9/25/13 evaluation (D. 126) was limited to perorming the procedure which 

would be utilized by Dr. Ahmad to make a diagnosis. That study demonstrated median nerve 

injury in the distal frearm. According to Dr. Ahmad, the pathology on the study does not 

correlate with any aspect of the clinical presentation. D. 129. Why not? According to Dr. 

George, the only witness to discuss the anatomy of the peripheral nervous system, if the IV 

infiltrated in the AC, the problem areas identified in Dr. Murphy's studies are remote (distal) to 

the area of infiltration. Dr. Murphy and Dr. George both explained there were muscles between 

the alleged IV site at the AC and the area of concern in the EMO which are innervated by the 

median nerve that were unaffected the pronator teres is one example.45

The following exhibit was used by the plaintiffs in their opening statement, and perhaps 

in closing. 

45 The evidence at the time of discharge, particularly NP Stafford's assessment demonstrated that there was no 
muscle weakness and that Mr. Roberts was able to fully flex his wrist, hand, and fingers. Mr. Roberts was able to 
pronate and supinate his forearm demonstrating no nerve impairment to those muscle groups - which just happen to 
be the median nerve. 
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Additionally, there were sensory areas that should have been affected by a median nerve 

injury at the AC but were not. The median nerve sensory component, according to Dr. Murphy 

and Dr. George also covers the palm (palmer cutaneous nerve) and the upper part of the palm 

(digital cutaneous nerve). Mr. Roberts never reported sensory loss in these areas, but he should 

have if the median nerve was injured due to a compression at the AC. Finally, symptoms 

reported to Dr. Ahmad of ring and pinky numbness anci weakness were inconsistent with a 

median nerve injury in that those digits are innervated by the radial nerve which no one claims 

was injured. This is not a question of whether a jury was fi:ee to accept or reject opinions; this is 

matter of scientific fact, which no reasonable juror was free to ignore these facts. 

A possible explanation for the jury's total rejection of basic scientific fact may be found 

m the fact the court incorrectly charged the jury that they were required to accept the 

uncontradicted testimony of the plaintiffs' witnesses, without mention of the defense witnesses.48

A number of the physicians, called by the plaintiffs, testified that the precise median nerve injury 

which Mr. Roberts demonstrated can be cause by other causes apart from an IV infiltration at the 

AC. Dr. Sisco, Depo., p. 21 (She states an infltration could have caused a median nerve injury, 

but cannot say that it was more probable than not unless there is some idea of the amount of 

infiltration.). These other causes, in this case, are more likely positional issues during the 

extended surgery - notably the crucifix position. Drs. Williams, Sisco (Depo., p. 63), Warner, 

and George acknowledge this. 

There was truly no competent evidence for the jury to rely upon to connect the dots on 

causation. Surely, the plaintiffs will reference isolated segments from one or more witnesses and 

claim '•See, they said the magic words." That is what they argued to the jury - "I'm no doctor, 

but rely on what the doctor told me" (irrespective of whether it is actually physiologically 

possible). But, "magic words" are not enough: 

• Dr. Murphy testified that more probable than not the median nerve injury
he found on EMG was related to the history of IV infiltration at the AC. His
opinion was based upon severe or significant swelling at the IV site for a

48 Closing instructions, p. 11 
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substantial period of time as Dr. Penton stated in his deposition testimony but not 
his trial testimony. He also testified that he has never seen this in all his years 
except this one case. 

• Dr. Ahmad testified essentially the same, but acknowledged that it is not

consistent for the IV infiltration to cause the type of median nerve injury because
these things almost never occur. He also testified that the pathology on EMG
failed to correlate to any of the clinical findings Mr. Roberts made to him. His
opinion was based upon the fact that this was the only history he was provided.

• Dr. Sisco stated that her opinion was based upon the assumption that there
was significant swelling of an IV in the AC that went unattended for a long time,
but she could not state it with any degree ofprobability without knowing dose and
duration. Depo., p. 18.

• Dr. Warner testified that an IV in the AC can cause a median nerve injury,
but that Dr. Penton' s testimony did not provide her any understanding on timing.

• Dr. George testified that the median nerve injury and the patterns of deficit
cannot be caused by the IV infiltration in the AC.

In this case, all of the causation opinions offered by the plaintiffs were based upon Dr. 

Penton's deposition testimony where he described the swelling as significant. This was not his 

testimony at trial. In Dr. Murphy's situation, in addition to Dr. Penton's deposition testimony, 

on the February 2014 visit Mr. Roberts reported to him a history of significant swelling. Murphy 

Chart, 0003. At trial, Dr. Penton testified that the swelling was very localized. Dr. Penton 

testified that he did not feel that the tightness he •'felt" was a compartment syndrome, nor did he 

feel that Mr. Roberts was suffering an impending compaiiment syndrome. Both of those 

conditions would require him to take additional steps. The reality is the more severe the 

infiltration problem, the more incumbent on Dr. Penton to do more than he did which was 

nothing, after ordering the JV removed. 

No reasonable juror given this evidence, and considering the scientific truth based upon 

the other evidence could come to the conclusion this jury did on causation. The verdict must 

make sense, but it does not make sense. NOMC would suggest that no one in the courtroom 

expected that verdict. There is no evidence that an IV infiltration at the AC involved a 

significant enough volume, and was present for a long enough time to cause swelling of the 

magnitude necessary to produce a median nerve compression at the AC. The photograph (D. 
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114) proves it conclusively, and Dr. Penton's failure to address it acutely strongly suggests the

very limited infiltration was inconsequential. This is undeniable even if the jury ignored the 

medical impossibility of the injury. 

In summary, not a single witness testifed as to the degree of swelling, the volume of 

fluid infiltrated, or the duration, even though every expert conceded that these facts were 

determinative. Every witness who testified about anatomy, including the plaintiffs' own treating 

physician(s) testified that his clinical presentation failed to match the EMG/NCS pathology. No 

reasonable juror could have reached the causation verdict in this case based upon this record. 

Accordingly, even if there was a breach in the standard of care (which is denied), there is no 

causation. 

3. Damages.

A reviewing court should not disturb a damage award absent a clear abuse of discretion 

by the trier of fact. Reichert v. State, Department <d'Transportation and Development, 96 1419, 

96 1460 (La.5/20/97), 694 So.2d 193; Reck v. Stevens, 3 73 So.2d 498 (La. 1979). A reviewing

court should not modify an award unless it is below or above that which a reasonable trier of fact 

could assess for the particular plaintiff under the particular circumstances. Youn v. Maritime 

Overseas C011wration, 623 So.2d 1257 (La. 1993), cert. denied 510 U.S. 1114, 114 S.Ct. 1059, 

127 L.Ed.2d 379 (1994). The jury is ce11ainly granted vast discretion in awarding damages. 

Unfortunately, in this case it is obvious the jury did not do its job. and the verdict it did return is 

unproper. 

The first and obvious error is the award of medical specials. The jury awarded more than 

the stipulated amount. It is not so much that the jury awarded more, or the fact that the amount 

awarded is just a small amount over the stipulated amount, but what is important is the fact that 

the jury ignored the court's instructions, and the jury apparently was not engaged enough to 

actually review and accept the evidence. These observations further highlight the jury's 

improper and totally unsupp011ed verdict by virtue of the responses to the special interrogatories. 
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Whether it was the fact it was Friday afternoon, or whether the jury had sympathy for Mr. 

Roberts and his new family, the jury just got the whole thing wrong in this case. 

So, if we examine the jury's award, it is evident that the jury was impermissibly 

influenced because the award is not based upon any evidence. Even if the court were to view the 

evidence in the light most favorable to the plaintiff� the award of $450,000 in general damages in 

this case and based upon this record is an abuse of discretion. What did the evidence prove, even 

accepting there was breach and causation? The IV infiltration was recognized at 1130 or around 

noon on 8/29 regardless of whom you believe. The IV was repositioned at 1200 that same day. 

The chart documents Mr. Roberts complained to PT Spears at 1607 on 8/29 of an inability to 

ambulate due to LUE weakness/pain. NOMV 126. At 1850 the chart notes that Mr. Roberts 

experienced some BUE pain, but it was better in the afternoon. The nurse notes that he 

ambulated with the PT. The nurse noted that warmth was applied to LUE due to swelling and 

aching per patient at this time. NOMC 126. On 8/30 at 1249 NP Stafford noted the patient 

complained of pain and numbness in the left hand. Her examination revealed at the time of 

discharge there were no issues of motor function, only a mild sensory loss in the hand. NOMC 

124. NP Stafford testified that the decrease in sensation was totally subjective and she felt it was

not acute. At discharge, the only noted pain was a '"l" at the surgical site for the leg injury. 

NOMC 123. Mr. Robe1ts testified that he could not lift his arm at discharge; however, this 

testimony is contradicted by the NP Stafford's assessment in the chart. 

Dr. Penton followed Mr. Roberts for the LUE issue through December 4 months. Over 

that time there was consistent and documented improvement. Dr. Murphy performed an EMG 

on September 2013 for Dr. Ahmad, and Dr. Ahmad concluded that the findings on EMG were 

not consistent with the description of iajury and complaints Mr. Roberts reported to him. When 

the results were transmitted, Mr. Roberts said he was doing better. Mr. Roberts went back to Dr. 

Murphy in February 2014. At this point, Dr. Murphy was given a history by Mr. Roberts of 

significant swelling in the forearm from a compression in jury to the median nerve. Murphy 

Chart, 0003. He ce1tainly was not there and had no knowledge if this was even true. At that 
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time all motor function had returned (graded 5 out of 5). He had a normal neurological exam, 

with only a mild decrease in sensation to light touch and pinprick in his left thumb, index, and 

middle fingers.49 After this visit and during the period when a nerve can continue regeneration, 

Mr. Roberts had another IV infiltrate in the left forearm. OLOL, p. 18, 21 .50 Dr. Murphy was 

not told about this. Regardless, no other healthcare was sought or provided between February 

2014 and January 2017 (3 years) until Mr. Roberts went back to Dr. Murphy. At that point Dr. 

Murphy repeated the EMG/NCS. The result was again no motor function deficits, and improved 

but remaining mild sensory deficit in the index finger. No future care was suggested. These 

facts hardly support at general damage award of $450,000.00. 

If the court looks at the other evidence offered, it becomes clearer that the jury may have 

impermissibly allowed sympathy to enter into the deliberative process. Mr. Robe11s testified 

about how his injury affected his life. The jury was free to believe that testimony. What must 

never be forgotten is the fact that his career ending knee injury had nothing to do with NOMC. 

Yet, he testified that '�if'' he were successful in rehabbing his knee, he might be able to obtain 

another year of eligibility to play football at SLU. His testimony about not playing football at 

SLU again lacked credibility. According to his testimony, he was a senior at the time, scheduled 

to graduate in 2014. He had already red shirted prior to the injury meaning he had exhausted 4 

years of eligibility. Under the NCAA rules, a D 1 athlete has 4 seasons of intercollegiate 

competition, which can occur over 5 years (5-year rule). NCAA Bylaws, §12.8.51 At the time of 

the injury, Mr. Roberts had used 4 seasons, given that he had redshirted one year. A redshirt 

year is deemed a circumstance within the student-athlete's control, and therefore counts as a 

season. Hardship waiver requirements are set orth in §12.8.4. Id. At the time of his injury, 

based upon his testimony, Mr. Robe11s was a 5th year senior, and suggested that he could obtain 

49 Dr. Ahmad testified that when he examined Mr. Roberts in 2013, 4 months prior, his 2-point discrimination test 
(sensory function) was normal. This contradicts Dr. Murphy, and is yet another inconsistency. According to Dr. 
George, if there is a nerve injury it can get better or stay the same, but it does not get better then worse. 
50 Of course, plaintiffs suggested that this infiltration, in the area of where they claimed the prior infiltration 
occurred did not do anything, but even Dr. Murphy conceded it occurred during the window of potential 
improvement. NOMC suggests that the OLOL infiltration and contention that it did nothing is consistent with all of 
the physicians' testimony that they have never seen this type of infiltrations do what Mr. Roberts alleges occurred. 
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a hardship waiver. He seemed to make the issue almost a foregone conclusion, which it is not. 

But more importantly, he never applied for the hardship waiver, so no one knows if the NCAA 

would grant such a request. It is not a foregone conclusion. To the extent this line of testimony 

played any role in the jury's damage award, it is impermissible speculation, and when removed 

clearly demonstrates the abuse of discretion by the jury in awarding damages. 

Mr. Robe1is also testified that he had difficulty hold his 2-month old daughter, and was 

fearful, so this element of his claim is impermissibly speculative. 

B. NOMC asks the court to grant a New Trial, in the alternative.

In Pitts v. Louisiana Medical Mut. Ins. Co., 2016-1232 (La. 3/15/17), 218 So.3d 58, the 

Supreme Court discusses the trial court's function in reviewing a request for a new trial, in the 

context of an alternative motion, filed in connection with a request for JNOV. In so 

commenting, the Court recognized that the trial court has wide discretion in considering and 

granting the motion. At the heart of the decision is "the balancing of two very important 

concepts: the great deference given to the jury in its fact-finding role and the great discretion 

given to the trial court in deciding whether to grant a new trial." Pitts, supra. And the Court 

instructed the lower courts when trying to balance those interests, "[w]hen the district court 

grants a new trial based on Article 1972(1 ), the jury verdict being contrary to the law and the 

evidence, the appellate court must review the record in view of the specific law or evidence 

found to conflict with the jury verdict to determine whether the trial court abused its discretion in 

granting a new trial .... We have explained that, generally, 'the only requirement has been that 

the district court state an articulable reason or reasons as to why he is exercising his 

discretionary powers.' Unless an abuse of this discretion can be demonstrated, a district court1s 

action in granting or denying a new trial on discretionary grounds will not be reversed." Id. 

(Internal citations removed) (Emphasis added.) 

In this case, the evidence clearly does not support the verdict rendered by the jury. The 

articulable reasons for the court to grant a new trial are: 

51 URL: http://grfx.cstv.com/photos/schools/usc/genrel/auto _pdf/2015-

43 

Case Number: 2016-0000432 Transaction Date: 10/21/2019 Seq: 10 Page Sequence: 43 



• The jury's failure to deem the chart as proven fact on any aspect of the chart which was
not rebutted. In retrospect, perhaps the court should have given a change to the jury on
this evidentiary principle. 

• The jury's failure to accept testimony from witnesses that was non-specific and vague
and thus of little evidentiary value.

• The improper instructions to the jury which may have contributed to the jury improperly
finding a breach in the standard of care, improperly weighing certain witnesses'
testimony over others, and improperly articulating plaintiffs' burden of proof on 
causation. 

• The jury's total improper rejection of scientific fact to reach a causation conclusion that is
anatomically and physiologically impossible.

• The jury's improper consideration of expert testimony that was without factual basis as
pointed out by NOMC.

• The jury's award of damages which is grossly out of line with the nature of the injury Mr.
Roberts claimed.

• The jury's failure to accept the stipulation of fact entered in this case and making a
damage award that ignored that stipulation.

There may be other reasons the court wants to articulate, but these are the ones NOMC suggests 

are apparent from the records and trial. No one wants to try a case over again, but sometimes 

there is no other choice. 

CONCLUSION 

This case was difficult. The evidence was voluminous and otten difficult to grasp. The 

medicine was difficult to grasp. And the law was difficult to grasp. The plaintiffs' case was rife 

with inconsistent evidence on almost every point, but more importantly inconsistent and 

conflicting evidence offered by the plaintiffs between their own witnesses on critical points. 

NOMC only called one witness, Dr. George, and his testimony went unrebutted. From the 

outcome it is obvious the jury failed to do its duty. The jury did not ask for one single exhibit to 

consider, including the NOMC chart, which both pmiies introduced, even though the jury was 

told that the chart was voluminous, and that the trial testimony would only highlight aspects of 

the care. 
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From an evidentiary standpoint, the hospital chart is primafacie correct, and the plaintiffs 

bear the burden of disputing it with competent evidence. This is something the jury never 

considered because it never looked at the chart. Had the jury looked at the chaii and seen the 

numerous conficts with the testimony, perhaps the jury would have asked the court for 

clarification, at which point the significance of the Hospital Records Act could have been 

explained. But that did not happen, and in all of my years trying these cases, I have never seen a 

jury not ask for the chart, or totally disregard contemporaneous records in favor of inconsistent 

testimony. 

The plaintiffs failed to prove elements necessary for them to prevail, and the jury was 

clearly wrong in relieving them of that burden. The legal duty on the part of the nurses 

according to the plaintiffs' evidence is if there is a complaint, assess the situation and remove the 

IV if it is not working properly. The NOMC policy does not state anything different. These 

cases all revolve around monitoring and timely recognition. There was no evidence to prove that 

there was an infiltration for an extended period of time (hours and hours) that went unattended. 

The suggestion that the IV must (as opposed to should) be removed immediately upon a 

complaint of pain is not the standard of care, and there was no evidence to establish that it was. 

There was no proof of causation. Being "consistent with" is not the same as causation. 

Consistent in this context means tending to be close to the truth. And the questions were vague 

in that they referenced a median nerve injury, not the specifc median nerve injury Mr. Roberts is 

demonstrating either clinically or by EMG/NCS. The plaintiffs' own treating physicians 

conflicted on this point. Dr. Geroge clearly disagreed and explained anatomically why what the 

plaintiffs were trying to prove up could not happen. 

Finally, even if the jury is deemed to have been within its purview, damages are clearly 

an abuse of discretion. 

For these reasons, the court should grant the relief requested. Unfortunately, the jury got 

this one wrong, and this cotui should correct the error. On the record, judgment should be 
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